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The accllBr'd :i s npI)':-arin~ for sentenQe on the c.l1arge of having sexual 

intercourse) Hi th a .«ir1 over the agf' of 12 y','a1'S and under the age of IG years 

Ilot beiug his Hife \Chich carries Lhe ma,<imum pellal\;., of seven years imprisonment. 

lIe is a 23 ye'l.!' oLd single male from the village of Levi. Saleimoa, and has 

pleaded guil Ly to l.ho charge against him. 

Tbe victi.m HDB 1'1 YE'8.l'S of a,~e fJ.t Lh!3 t.ime the offence h7D.S committed on 

het'. III /\11;(1 .. 1[<1; J(IUG l"hell Lhis offence ,·:as commItted the accused and Lhe victim 

\llnL at a villl.'He nul fHt' from U'G vi l.lag8 of Lhe vieLlm. They sLrol1f'd to,<.(f'Lher 

alon.~~ the J'o[),ll Hnd i·then .they cam8 to a bush f.u"ea the~r Jeft UlE:"' road for a private 

t,<.lk in U'0 bush,,,r;, It HRS ,<.(,,J;i:.i.n<.( d.ar·], at the Urne. They hean.!. the victim's 
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moLhe)l' call.lnJ< for her but Lhe viet.illl did not respond. The accused and the 

'" i.e,l..j.In then Hen L Lo the copra shed of another family and had sexual intercourse 

alld sl!..?pL the ni~ltt there. Those are the essenLi8.1 facts of this mat.ter as SBt 

O\lt in the prosecuLi.on's sU1llmar~' of facLs Hhieh Has confirmed hy" the accused. 

ThF' aecu.sed also told t.he Court UU),t he f irsl; became friends ",Hh the victim in 

}\u)1.lIsL laD5 "hieh Has "hen this incident took place. 

Tn AU.orney Genera] ,,- nlOp . .'walii Sepat;o [oalle, C.A. 7/93, ,judgment 

dolivel'oc1 on 31 ~Iareh 19a4 "hich Has also concerned. tVith the char)1.e a)1.ainst an 

Hccused of hn.vitl~ sexual intercourse with a girl over Lhe a!2:e of 12 yee.rs and 

und~r the age of 16 ~'e",'s not being his ,.;ife, the Court of Appeal in a jucl;;:ment 

delivered by Bisson J saId : 

"L,ol'd ,1uslice La.Hlon In II l' Til.v_lar Rnd Othel's [1.977/ :I All EN 527 
"instanced at p.529, three categories of case. The least serious 
"cI-J.se of unlaHful sexual intercourse is hlhere there is a virtuous 
"frIcnc:lship '"hich leads to sexual intercourse. Then there is the 
"case Hhere a y01.l~ man picks up a ~irl of loose morals at a 
''c.lance, tahes her out' in the local par-It and, behind the bushes 
"has sexual intercout'se ",ith her. But ,then, "hen he comes to deal 
""il..h the most serions situation, he refers to a man in a super­
"visot'y capaci ty Hho abuses his posi Lion of trust fat' his se"Llal 
"gratification" . 

FueLher on in the ,jud,f4menl.:. Bisson J said. 

"Consent is not a relevant issue in proving the offence but it is 
"relevDnt on sentencing as it HouJd reduce the seriousness of the 
"offence if the girl "ere a "ill1.1>g partner". 

The COIU:!.. or i\ppe!al also took Into consicleralion in mi tigaLion th", penalty that 
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\';:;:'18 pn...i_d un bf:'lv1J.[ of the accused. Lo the c~ol.lncil of his vi.Lla~e as HeLL H ... S his 

plea of gll.Ll Ly- to the d\DT,9.'e. 

, 
III -LbaL cas,e, Lhe vi(.:.~U.m Has a 13 year old. st.ep-dau.~hteJ-' of t.he accused t.Jho 

HD.S_ 38 years old. The accused Hent to the victim h'hile she l\la.S sleeping a.nd 

fore iLly rCl!l()vetl heL' c·loLhes and had 68XUH.,l intercourse Hi Lh 1181". Ev~n thou~h 

the v.leUIn HflS ur.villl'(, the accused cont.inued to have sexual i nt.ercourse Hith her 

ullti L he H8.8 saLj .... 3fierJ. In all the circumstances of that case, the Court of 

Appeal imrx)scd a- sell~~.enee of 2 years imprisonmellL. Obviously, the cirollTTlst.aneps 

of thH,t case puts it in the caLogory of cases described by Lord .Justice Lm.,rLon 

ill II F Ta,Flor aJld OI.1,<,1's (19771 3 All Ell 627 as the 1II0St. serious situation "het'e 

a man in n supervisory capacity abuses his pt)sition of trust for his sexual 

p:rat.ificat..ion. 

In /lttorlle,V GelJl'l"al v TBnlBlewai TliWllIli Tama.lema} Fel"eti, C.A. 5/9:3, 

judgment. delivered on 31 Nal'ch 1994, lhe Court of Appeal in al10Lher jUC\<lmel1t 

delivered by Bisson J also applied the sente>rtcillg principles as sLaled by the 

Court:. in its judgment in Attorne,'v General F PaopaoaJii Sa.,ltato .roane. 'TIle fact.s 

of this case Here that the aecus(~d, Tmllalemai, was 42 yea.rs of age and Has livil1~ 

in a clefacLo relationship Hi th Lhe mother of the victim. The victim Has 13 years 

of age and she Ixealcd the accused as a b,'other. She \>lent to see the accused on 

an elTatld. The accused pulled the victim inLo a room in his house removed her 

pHlll . .i.en and. had sexu::tl intercourse Hi th her. He' Ha.S oharp;ed Hi th hHVill~ sexual 

.i.llLprc~ourse l~it..h 8. gll'l over the age of 12.~;rears and l.tl"lder the age of lG years 

nuL b(~illg his l--Jife. After taking into accoullt Lbe m; L ; gati n!< factors "hich 

il,):du,.le(l the ",,('used b'o'itlj:( a first offender, t.he f01111al apolo"y (ifoga) made b;; 
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his ffUnily to the vicLim's fami.ly, the fine of one cattle beast paid by Lhe 

aC)CU8fd to the \·.illn..~e c~()ul1ci l, as Hell as Ull'~ accused's plea of ~uilLy to the 

char~e ,'.'!:nins t him, the Court of Appeal imposed a sentence of 2 years 

:i,mpri.sonmcnt. 

Here a.«nin i. t is obvi.oLls that the circumstances of lhat case fall "ithin 

the cal.ef<ory of Cases described. by Lord. Justi.ce Lawton in R F TA.y1or And Others 

( 
n9771 3 ALl Ell 527 as the most s"riolls sit.uation ,;here a man in a supervi.sory 

• cnpaciLy abuses his posi.tion of trust for his sexual gratifioat.ion. 

In Lhe case of AId l'aui.lii.li v Ill.lice, ~U.sc 15011, .judgment delivered on 

13 November, "'hich H8.s nnother case C0l1Cel11ed Hi th an accused charged ",i th having 

sexual inLercourse Hi th a gi.r lover the age of 12 years and uncle~ the a.o;e of l6 

yea;rs, an appeal against. fl sentence of 2 years imprisonment '-laS abandoned. before 

the Court of Appeal. In Umt case t.he Com'l; of Appeal said that. cOlmsel for the 

accused very properly ah"l.ndoned the appeal against senLence. 

'['he facts of that; case Here that:. the accused Hho ';as 51 years craHled int.o 

t.he room of the house "here the 13 year old vict.:i.m Has sleepin,«, forced himself 

on her and had sexual inLercourse Hith her. The victim screamed. She eventually 

became pregnant from that sexual intercou~se. 

The facts of the present case for "hich thi.s Court is called upon to pass 

sentence do not ill my vie" come Hithin the category of cases described in 

U \,. 7'ay_lol' allei Othors \·]1l81'e a man in q supervisory cnpnci ty abuses his position 

of" trust .for his sexual ,e;l'atiLicaLioll. It also appears from the facLs of the 
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present case Lhat. the girl Has a Hillin[!; part.ner Lo the act of sexual inLercourse 

5,d.U\ the aoclIsed. This Court also bJ.ites into account h,l miti~Htion of penalt.y 

the [nct that. Lhe aceused i.s a fit'sL offender and has entered a plea of guilty 

to the clu-1r~e. On the oLher hand is Lr18 p;ravity of the offence and the current 

prev;;t\ence of tlds kind of offending Hithin the communit;;-. 

I must also point out lhat the factual situation in this case, although 

serious, is not ,ill the same cat.egory as t.he factual situations in t.he cases of 
( 

IH:LOl'llCY Gel1e.n.l1 F Pa..opaoali1 S'a.~·ato IOEflJe and 1\t;to1."'ney General v 7'ama.lemai 

7't/tlour" TBJ11aJem.''l.i. ,,,here the accused appeared to have l)een in a supervisor;..r 

capacity in relation to t.he victim and the victirn appeared not to bave consented 

t.o sexual int.ercourse "lith the accused. LikeHise Lbe factual situation of this 

case is not in the same category as the facts of Aid TauLlii1.i F Police "here the 

victJ.rn was 38 years younger than the accused and did not consent to sexual 

intercourse HiLh the accused "ho forced himself on her. In all these other cases 

as I have already pointed out., a sent.ence of 2 years imprisonment Has imposed as 

appropriate. 

In the ci.rctunsLnnces of the present case and having regard to all matters 

I have referred to, a sentence of 16 months irnpt'isonrnent Hill be appropriate. 

Accordingly Lhe accused is convicted and sentenced to if) months impri.sonment. . 

.. r.(:~.¥.4 ..... . 
• CIIlW JUSTIG'E 
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