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The accused ig appearing for sentence on the charge of having sexual
intercourse with a girl over the age of 12 vears and wrler the age of 16 vears
not being his wife vhich carries the maximun penalty of seven vears imprisomment.,
le is a 23 year old single male from Lhe village of Levi, Saleimoa, and has

pleaded guilty to the charge against him.

The vietim was 1 years of age at the time the offence was commitbed on
her,  In Avgost 1905 vhen Lhis offence was commitied the accused and Lthe victim
mel al a village not far from Lhe village of the Vj_l_‘-:t‘.-ii'ﬂ. They S‘Ll{‘().'_]_}.f’d togelher
along Lhe road and when Lhey came Lo a bush area they left the road for a private
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Lellt in the bushes. TU was gelting dark al the Lime. They heard the viectim’s
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mother calling for her but the vietim did not respond. The acoused and the
viebim then wenl. Lo Lhe copra shed of anolher family and had sexual intevcowrse

and slepl the night there. Those are the essential facts of this matter as set
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oubt in the prosecution’s summary of facts which was confirmed by the accused,
The accused also told the Court that he Firsht became friends with the victim in

August. 1995 which was when this incident took place.

Tn Atterney General v Paopacalii Sagato ITosne, C.A. 7/93, Jjudgment
delivered on 31 March 1994 which was also concerned with the charge against an
accused of having sexual intercourse with a girl over the age of 12 yeers and

ureler Lhe age of 16 years not being his wife, the Court of Appeal in a Jjudgment

delivered by Bisson J said

"Lord Justice Lawton in R v Tavlor and Others [1977] 3 All KR 527
"instanced at p.529, three categories of case. The least serious
"ease of unlawful sexunl intercourse is where there is a virtuous
"friendship which leads to sexual intercourse. Then there is lhe
"cose where a young man picks up a girl of loose morals at a
"darnce, takes her out in the local park and, behind the bushes
"has sexual inltercourse with her. But,then, when he comes to deal
"with the most serious situation, he refers to a man in a super-
"visory capacilty who abuses his position of trust for his sexual
"gratification”.

Turther on in the jJuwdgment DRisson J said

"Consent, is not a relevant issue in proving the offence but it is
"relevant on sentencing as it would reduce the seriousness of the
"oflfence if the girl were a willing partner".
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The Court ol Appetal also took into consideration in mitigation the penalty that
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vas paid on behall of the acoused to Lhe council of his village as well as his
plea of guilly to the charge.

In Lthat case, Lhe victim wag a 13 year old step-daughter of the accused who
wag, 38 years old. 'The accused went to ithe victim while she was sleeping and
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forcibly removed her clothes and had sexual intercourse with her. TDven though
theﬂ vietim wag orying, Lhe acoused continued bo have sexual intercourse with her
until he was satisflied. In all Lhe circumstonces of that case, the Cowrt of
Appeal imposcd a sentence of 2 years imprisorment., Cbviously, the circumstances
of that case puls 1L in the calegory of cases described by Lord Justice Lawton
in B v Tavlor and Olhers [1977] 3 All ER 527 as the nost serious situation where

a man in a supervisory capacity abuses his position of trust for his =exual

gratification.

In Attorney General v Tomalemai Tuanuu Tamalemai Fereti, CJA. 5793,
jl_l,t.].glllel'lt. delivered on 31 March 1984, ihe Court of Appeal in another judgment
delivered by Bisson J also applied the sentencing principles as stated by the
Court in ils judgment in Attorney General v Paopaoalii Sagato Icane. 'The facts
of this case were that the accusod, Tamalemai, was 42 years of age and was living
in a delacto relationship with the mother of the victim. The victim was 13 years
of age and she treated the accused as a brother. She went .o ger the accused on
an errvand. The accused pulled the victim into a room in his house removed her
panlies end had sexunl intercourse with her, e was charged with having sexual
intercourse with a girl over the age of 12 years and wnder the age of 16 years
nob beivg hig wife,  Afler taking into account the mitigating factors which
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iateluded the acoused being a first of fender, the formal apology (ifoga) made by
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his family Lo the victim’s family, the fine of one cattle beasl paid by the
accused to the village council, as well as Lhe accused's plea of guilly to Lhe
charge agninst him, the Court of Appeal impogsed a sentence of 2 years

impriserment.

Here again it is obvious that the circunstances of that caze fall within
the category of cases described by Lord Justice Lawton in R v Taylor and Others
[I977} 3 ALl ER 527 as the most serious situabion where a man in a supervisory

capacity abuses his position of trust for his sexual gratification.

In Lhe case of Ali Tauiliili v Folice, Misc 15041, judgment delivered on
13 Movember, which was another case concerned with an accused charged with having
gexual inlercourse with a girl over the age of 12 years and under the age of 16
vears, an appeal against a senbence of 2 years imprisonment was abandoned before
the Couwrt of Appeal. In that case the Court of Appeal said that counsel for the

accused very properly abandoned the appeal against sentence.

The facts of that case were that the accused who was 51 years crawled into
the room of the house where the 13 year old victim was sleeping, forced himself
on her and had sexual intercourse with her. The victim scoreamed. She eventually

became pregnant from that sexual intercourse.

The facts of the present case Tor which this Court is e¢alled upon to pass
sentence do not in my view come within the category of cases described in
R v Tarlor and Others where a man in a supervisory capacity abuses his position
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of” trust for his sexual gratification. It also appears from the facts of the




present case that the girl was a willing partner to the act of sexual inlercourse
stith the ageused., This Court also takes into account in mitigation of penalty
ihe fact that the accused is a Tirst offender and has entered a plea of guilty

to the charge. On the other hand is the gravity of the offence and the current

prevalence of this kind of offending within the commmity,

T must also point out that the factual situation in this case, although
serious, 1z nob in the same category as the factual situations in the cases of
Attorney General v Faopacalii Sagato Toane and Altorney General v Tamalemai
Tuanutr Tamalemai where the accused appeared to have been in a supervisory
capacity in relation to the viclim and the victim appeared not to have consented
to gexual intercourse wit:,h the accused. Likewise the factual situation of this
case is not in the sarﬁe category as Lhe facts of Aki Tauiliili v Police where the
vietim was 38 years younger than the accused and did not consent to sexual
intercourse with the accusad who forced himself on her. In all these 0'£her cases
as 1 have already poinhted out, a sentence of 2 yvears imprisonment was imposed as

appropriate.

In the circumstances of the presenlt case and having regard to all matters
1 have referred to, a sentence of 16 months imprisonment will be appropriate.

Accordingly the accused is convicted and sentenced to 16 months imprisonment.
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