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i\ General Election for Nembers of Parliament "as h" Ld on :>.6 '\101'11 18,.16 and 

t.he r'esuIts Here publicl~' nol.ified b"' the Chief Elec:toraJ. Officer on 14 ~Jay 199[;. 

The results of the poll for t.he t:.erri torial C'onstit-.ueneT of GRF!".a~m;:-n.u:~a \io.~~ Hprp 

declared as fo.110"", 

Candidates Votes Hecei VE.>d 

Aufai Upuesp 288 

Faasootauloa Pati 102 

Total number of valid votes 1391J 

Number of votes rejected as informal 7 

Faasootau.lo8 Pati i'!AS Accordil~ly declared to bF> elpctpd. 

13yan election petition dated 21 ~'Iay 1996 the petitioner !lufai Upllese seek.s 

, declar'ations that the election of the first. respondent i'Rasootauloa Pati is void, 

or al ternati ve 1>· Umt the peU tioller be declared to he d\ll~' el.ected. Th,~ 

peti t.ioner' s a Uegations against. the first respondent. arE' e"senti a] .l~- that 

(a) on polli.n.\( day the first respom;lent did interfere roith elec.tors at 

the front. of the lx)ot,h at S"lamllmu Hi th t.h" intention of influencing 

thplTI as t.o U\~i.r votes; 

(b) on [.loLl jw~ d.ay the first re'lpondent. made" speech ,,11; Ih" fr'uni of 

thE' boO'Lh at Salamumu "'hich had H direcl. or indi.rect influence on 

the electiotl; and 

(c) em pollin,l!; da~~ the first respond.ent:. b:v- his ap;en ts cO[l'IId I: t.ed tbr.:">' 

corrupt praoticp of tre8.-t..jn,£!: by provirj.in.l! Rt thl? po] .l·ill.~ booth for 

sppcial votes at ~lalifR fond and drink \",0 plect.ors en ['nute 1..0 \~otA 

Atld/or on return from voting for t.h" purpoR" of corruptI:: 
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.infl11encinr.;' those elpctors RS to t.hpj r vot.PC? . 

• Th8 Court has alre;!:ul.y dJsmissed boLh alle.e;at.ions (a) and (1:») :4_.S tile pvidenc'p 

called to establish those alle.!{ations do not. establish an;v prim8 faoie case. 

Fllrt.hermore the acts B.lle,g;ed. in (a) and (b) are not. norrllpt ot' i U.e,qa I. praci-,icpp, 

i.n t.erms of the Electoral Act. "1963 so as t.n void t.hp .rf~sul t of An elect.i on. 

Turning nOH to aUegal:.ion (e) Hhioh is that of' I:.reatin.O: a.O:Ainst the a.genV~ 

of I:.hp first respondent, it is cleAr from the pvidence of the first respondpl1t 

nlld m~mhp.rs of hi.s c.9,mpai.g;n committef Hhn Here at the-:> booth .'=It. [\'1.,1 i fA for SpPCi,RJ 

vohes on pollino: day that. prior to polling da~' the fj rst respondent cUd. issue 

i.nstrl.lctions to ;;1.11 member's of his campH.ign '.'ommi.tl-.. p.8 no!:, to provide fO(JrJ. nr 

drinl' to e1ec.t0r8 on polling day. Then at ahout 7. nOam 011 poll i ll.r.( dAY t.he first 

respondent left his horup a.t S-lt.lse.ga Hith somE" of his scrutineers for t.he polling 

"hooth at Salamumu. lIis Hifo had already 10ft the previous d8Y £'01' the pollim1. 

booth at. Sal eau.l.a. in Savaii. The first respondent's C'wnpaip:n comrni ttee member's 

h,ho Here a.ssigned to organise the eleDtors Hho l~erp. to 8ast t.he.ir voteR at. t.hE? 

rlali fa speoial boot.h "ere Lofipo Utu, ,.aasoc)'~auloa Segifili, Vic''' i""" Ctnd Leaula 

LopeR. The other c.ommi ·ttee member !\UfFd Disele Has Hss.i..~nl:~r1. as t.he first 

,'pspondent's sct'ut.ineer at t.hp. Na.lifa booth. 

starting from "bout 6. OOam on pollim, dAY, t.he member's of the i'i rst 

respondent.' s campa .Lgn commi ttee for thE"' r"Ia.lifa hooth to.qether \-.li th t.he as.sip.t.'311C'P 

of thp first respondent's dall.o:hters Betty Taulapapa And Jacinta TCl,Ll"pR.P"" WOof'e 

.. Lranspoetinp.; electors for the Ga.gaema1J~a No.2 t.erritorjY\l rc)nstj.·tuenc;r Lo the 

p·f;.:tl.i.fH booth. Some of these electors Here elder] y people I Ilursine: mothers and 

c'h iJ.dren. 1\s it '-Jas a hot T11ornin~ and. t.he po 111.ng boot.hs He1:e not to be npenpd 
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unt.il. 9.00:-3.01 for vot,i.np;, tJitnesses for the first. respondcnt. .'~n.y t.he first. 

if respondent's campai,E!n committee members becanlP concerned about. thp conclition of 

LJ1P. elderly electors and. nursin.a: mot.hers as t.hey had n()t had. any hrea.l'i:fast ,"-,ben 

I.hey Here pic1{ed up and t.aken to the NRlifa booth :in t.h", ","1'1:<- mornjnlt. 

It Has then, 8c-corcling; to i',he evidence of Aurai Ijj se.le t.he scrutineer for 

the first respondfmt at ~Ialifa, that he instructed th", other members of the first 

r:espondent.'s commi.t.tee to request the f_~hild.ren of thp first l.'espOllrlent. fot' some 

drinl\" and san(hviches for the elderly electors and. nursin,g; Iflothf~t·S. 11:. nppears 

I..hat. a bucket ()f hOHl{~ made corr.::lial, H buc.!'i:et of' iceel hTated and H ('c)ni:.ainer of 

fifty to sixt.y half-san(h...riches Here prep..3r'pd. and t8h:BIl to i'''lalifFl. Aufai llisplp 

further testifies thai:. his instruction f01' t.he provision of food and drink to the 

elpr::i:..ors in ql.18Stj on "-'as contrar~v· to t.he j nstruction Hhich had. aJ..rp.ad~" been g-i vr'n 

"hy the fi-rst r.espondent to his c3Jlllm.iJ2Jl nonnni ttee n(")t. t.o .~'iye ()ui:. food or drinh: 

to electors on polling da~'. 

Ivl,aL happened at Nalifa is that the val) Hhich carried the sandt·:i.ches made 

of P~.~S Rnd herrin.£( find the b-Jo buek.ets of home made cordia] ann .i.c:.'ed Hater l-lns 

[l8,rked not far from the entrance to the spec i.a, 1. booth 1lSpd fr:n- hoth. tlIe 

CTa..s:aemauga. No.2 and. Alataua-i-Sisifo terri toria1 const.itu8ncj 82· I The van Has 

also Nrked directly facing the entranc", t.o the booth. ;\ccordino: to the e'.'idemc" 

of Bet.t~~ Taulapapa, Jacinta TaulClpRpn and Afaesp l'iataaf;, tbp sanch·~ic~.hes And 

• dri.nks t.Jf"!re p;iven out:. from the van to an,vone l.Jho came t.o t.bp '\-81"1 ('or' a S811d.hlich 

~ Fmd drinl,. The sandt.Jiches ann rlrink ;:'an out Flt. ht~tl.Jpen 1 (). :~O;:UT1 and 11. ;\Oam. 

The p.videnc!e ,given by the {vi tnesses Hoina [i;:u:-'1.tauvaa. Lj.l iu ~'jp..i 10, SiITlanu 
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Nnatia, lja. Uf i I T,ullalc'.e:a Polesi, l"laf.ua ~lf.1.1o ::,mrl LevaopHlo ~'18;=ulaima for LiIf::-

ppl.itione~ a.re all t,o thp effect. that sandHiches ann drinhs l.Jerp p::iven Ollt. from 

t.he vn.t1 to f-:,lectors by members of t.h8 fi rst ['esponrient' s l~o1llmi.t,t:.ee from 9. OOam 

Hhen the booths. NerE'" opened on pollin.g cla,v unti 1 :LOOpm l'lhefl thp boot-he l';>l:'re 

c~losed. Thf:! sand,,,iches and drinlts Herp ,~.i.ven out to elpctnrs on tflf'ir Hay to th8 

booth Rnd/or on their return fr.om the 'booth after C'Rst.ing their votes. IIoHever 

Rome of the HitnesRRs for Lhe petitioner like Hoina [<"atat,,-aa .end til i.u O'laiJo 

"Rre not. at the Nali fa lx)oth all of the time as they Here -"oin." out. to colleet 

p.lpc.trn's a.nd. transpor:I",. them to NRlifa. The pvidenC8 of t.he t-dtn~:::.s.c: [vlatUs. f·'l8,l.m:·.i 

is t.hat he himself Rlso h'ent to the van at, about lO.30Rm for salOP food and t.];18 

,gj ven a drink and s8.nchd.(~hes by members of the first resrxJndent.'s ('ornrnitt.ep t·lith 

sorn!? reluctancp.. Tbe t.;i.t.ness Leva opal 0 l"JaarJaima t.esti fies that he Clnd i'latl,18 

p'falosi tven t to.gether t.o t,he van for some food and only he and i'!a tua ~'lalos 1. '·Jere 

.' "ating at. the van at. that time. No l-li tness ld10 l.Jas asked as t.o t.Jhether the 

supplies on the van Here rf::>p18nished t-,las able t.o say t.hat the.\l'" HPre replpH1.shed. 

Tn fact. thE' "ddenoR elear 1y Ruggests that. no replE'nishment .. s or lhe sandHiches 

and drinl'i: 'verA sefm after they ran nut. 

J\fter gi yin£( careful eonsiderat.iorJ to th", evidence I fj nd I:ha I: t.h", gi ,"in.£( 

of sandHiches and <lrin],s by members I) f the first. resprmdpfl t' R comrni:I.t.E'e t.o 

electors of Ga,!2;aemaup;F.\. No.2 terri tor·ia.l conRti tuenoy 1.Jh.1 Ie they h'ere on t.heir l..:rnr 

to vote in l.he pnlline; boot.h for special vot.es at r-Jalifa Ha~· :nnr~ t.han Here 

• concern for the eldprJ.~·- electors, nursing mothers and other eleotors Hho HE'l'e 

,~i,-··en sand~,dC'hes and. dri.nJ\:s as they- l.,jere on their Hay to vni:,e. I .'?.TIl qf tb0 FieH 

that l-!hat Has done h'F.\.P. also done for the purr>ose of cO!Tuptl;.·- influencing the 

• 
VO'i:.8S of l~hORr~ elp:ct.ol'S or for corruptly procllrin.g- the pIeet.ion of the ri.cst: 
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respondent. !\"col'dingly I find that the actions of the fi ['S t respond'~nt' s 

I commi ttep members in y.;ivin,g sandh'iches and. drinks to electors a8 the~~ Here on 

II . \ al· t .. n. the [)nllin.u: booth to cast. the:i r votes FllUCIll.ri1:. r..o treAt.in~ 0f those ~.·lA..1.r "_,' - , 

eleotors. T e~q~ress no 'vieH Hhether in thp c~ircumstC1.nCp.S of this e,:ts~ the p:ivin.!t 

nf sandHiches !:lnd drj nks t.o plec.toJ~s fl,ft:~r they h8.d ca.s"'. theiT I.:-otes b"ollld <11so 

amount to treat ill"'; of those eler 'ors. I fi nd the evidenc.e teo sugg"st any corrupt 

J also find from the evid'nce put before' the' Court that the first 

respondent did nof-. knot" or aut...horis~; t.he members of his campai,gn C'ornmi.tt.~.'e h'ho 

Here at the ~1alif8 polling hooth to gi.ve out any food or dr:inl<s t.o electors. Tf 

arwt.h:ln.o:, it is "lear from t.he evidelce that the first r"spondent is.~ued "le8r 

j ns-trtlctions to members of his eommi t.i·,ee not to l2:.ivP out Hny food or drinJ\.s t.o 

• electors on polli.ng daX. The question tl'len is I{hp.thpr in the ciIY:'Utns1,ortcpc; of 

• 

t.his c.asp t.he election of t.he first re>;pondent ou.ght to he riecl!1red void. 

r pointed, out to counsel that the tW) provisions of t.he Flectoral. ;\ct 190:3 

Nhinh ch"al Nit.h the avoidance of an p]pcl'.i.nn are sectionslJ2 and 11:1. SPCUOIl 

1."12 provides : 

. "Where a candidate Hho ha.s b8en 8.l.8cted at any 81ent.i nil i.s prDvE'd at the 
"trial of an election petjt.ion to have ,,,,,en guilt.y of an)· cnr!'llpt practice 
"at t.he elention, his eleo-ti.on shall be void" . 

In my· vieH that provision does not", appty here be(~8u.se thp .o::h-in!;( out. of 

sandHi.ches and dri.nks to electors at t.he ~1a1ifa booth \,'as Ilot <.Ione pp):'sonal1.y by 

• thp first. respondent. but Ha.S done Hithout t.he ImoNJpcl"e, authori ty ore consent of 
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t.he fi rs t. rE>sponden t. Hho ,,,,s at thE> boot.h at Salam"m" on 1'01. jj ng dR? The fj rs t 

r(:~spondenL had 8.1:-:;0 iPlsued instructi.ol'ls to memhprs of hi.s c::unp:-lif1:l1 connnttt.pp noi". 

te) .£t.ivp out:. anr food or rlrirU{s to pJect.ors on pol.lin~: d::1Y. ~eC't.ion ll~1 then 

provi.des : 

.. ( 1) Where i.t is reported b? the Supreme Court on the tri.aJ. of :;n 
"elec.t,ion petition that corrupt or i11ega.1 practices connni t.tep in 
"relation to the relection for the purpose of promoti ng or procurin.g thre 
"election of an)' nandidate tiJereRt have, soexLensivel? prevailerl. that 
"they may hE' reRsonably SltppoSF-~d Lo have affec-r.ed the re~·ul t:. this 
"e lection. :i f h" has been elected, shall be void. 

"(2) Exnept Ilnder this section, an election shall not be liable tn bee 
"avoided b); rPHson of the general prevalence of C-OJ:T'upt or ille,e:i:;ll 
"pra.ctice" . 

~ I\s I pointed out to counsel, this seems t.o be the relevant. ·provision. for l.hf':' 

• 

purpose of jehe petitioner's case. 

Some support, for the vie" I have taken of sections 112 and ILl of the Act 

m",;I' be fOlmd in the ,iud>(ment of Ryan c.J in t.he case of fi'aasa.Je.leElgA No.4 

Territorial COtlSf;.itlleno,v : re Vll.i ViliElmu (.1990-19.931 W;Uc 133,·:heI'f' llis Uonour 

"The evidence does not suggest that the first respondent himself has been 
Hpersoanlly guilty of any corrupt practice but. rRther t.hat, his supporters 
"and/or campaign c~ommittee membF=l"S act,ually comrnit,t.ed t.he offf.::'llCes •.• 
Hl\ccorriin,gly s.112 of t.he Act. Hhich makes it. mandatory for the Court. to 
Havoid an election if the successful candidate himself has hee'nguLlty of 
"corrupt pn~c.ti('.e8 I has no appLi.cation. 

HThe section applicable therefore is s. 11:3 "heee th,-! Ccurt can only mal,e 
lIa.n order deoJa d.n.Q: an elect.ion void Hhere 1 t is rpport.ed. to the Court 
"t.hat the corrupt practi.ces have 80 extensively preva:ilf?-d. tha.t. t.he~r may 
Hbe reasonS'bl," supposed to have affected the resul t H. 
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The di fficuJ ty Hith the remaining alle.!;(ation in th" pel'.i. tiol1 :i p. tha I:. AS it 

~tandsJ it is not .supported hy the evi.dence and the prov·i.sions of sections 112' 

and 11;1, The allegation is that t.he first respondent. lw his ",gents committed t.he 

corrupt practic~ of treatin.g at. the l"L.9...I.j fa booth on polJjn~ day. If -the pv·i.(lpl"lC'P 

,,"'as such thai:. -iJ1P. fi rs1:. respondent 1.Ji Lh his hTloH.led,e;e I Rut,hori t,v or cons8nl- di (1 

permit or instruct lIlpmbers of his cal1\rai.~n c.ommi ttee to gj '\'8 (JuL sandh'i.chps Hnd 

drinh:s to eJector,s 011 the]. r Hay to Lhp booth to ynte, the a.lle.gaLi on l,JOllld 

I.uldouht.edly have been established and the applicable provi.sion l·lOllld lIP sect.i.on 

112. I1ol;ev"r, Hit.hout objection from cOllnse 1 for t.he fi rst respondpnt, cOlmse>! 

for the peti Lionel' F.\t the c~oncJ.usion of th(~ evidence subm i. U' prj t.Jvrt thp (:,v"i.d(~nc~c:~ 

psr.F\bLiRhec1 extensive preva.lence of co.r'rupt. pract.ices in re18t.ion to thp poll at 

the ~'lal.ifa hoot:h thAt they may he r""sonahl.y supposed to hewp affect-prj I'.hp rpp.uLt. 

of l.he pol] for thp C;ag:aemauga. No.2 terri t.orial consti t.\1ene~v. 

Turning: to th8 relevant 8vi,denc8, I"_he n::'slJlt of the poll for:d I r,lool".hs for 

the Gagaem::;lll.~f! No.2 t,Pl"Ti-tor:i.al oonst,ituency shoh's t.hE" pei it.inner h8.vinL! polled 

<0. totaJ number of ,eRR vote" and. t.he firs!:. respondent )lfwing polled 8 tol:al. numher 

of 402 vot.es. The evirlpnce also shO!1S that. 21R special vot.e" Here cast. for t.hp 

G8~aemall~R No.2 COl1stj t.up,ncy a.t the ('vlA..li fa boot.h and of thosp speni.Hl 'vntes thp 

fi rsf. respondFmt. poller] " total of 1 RR votes; so th" i.nferen'ee is t.llst tl'JP 

pet.,lti,onet' must havepol.lp<:i a total of 63 vot.es at the same booth. H. i.s not 

clear Hhether t.here Here anj-r informnl votes for t.he r]alif8 "booth. Given t.be 

quantity of .sandHiches Hhich Has fifty to sixt~T half sflndhliches and one bucket. 

of home madp cordial snd one bucket. of iced Hater Hhich Herp . .:Lven out at ~IRli fR 

to electors includin.g some of -the "members of the, petit.ioner7s OHn r;onllnit.t.ee t .it 

1·;>QuId appear that about. fift~, or so e lect.ors not including the members of t.he 



• • 
t, 

petitioner's committee, Here being: treated to drinks and sancb·riches at the NalifR 

boolh. That is assumin.g every elector Hho Ha.S treai:.pel h'flS .~i ven one hal.f 

samlHioh each and one drink. l\n assumption Hhioh I musi" Ray I am not at all too 

confident in ma~cing as it appears from the evidence of the Hi.t.ness f"Jatua ~Ja.10si 

t.hat he himsp.l f had more than one hal f sandHich hThen he h'ent tn t.hB van to ,9;et 

some food and drj n1\:. I also accept t.he evidence thnt. the sandt.Jic!'1f:'s 81'1r1 drinJ\ 

ran out Hell before the cJosur'e of the poll at 3.00pm. 

The onus of proof in election petition proceedinp;s is on t.he peti hone," to 

p['(we his petition. The required standard of proof is the criminal standard of 

proof Hhich is proof beyond J:'easonablf~ t.loubL. T am not sat,isf'ied beynnd 

reasonahle doubt. thai, t,he pAtitioner has est.ablished that t.he scmelHiches and 

drinl\.B ,given out:. 1-,0 elec-:'i:.ors at Nalifa had so extensively prevaLlpd that it. Hl8..y 

be reasonably supposed to have affeeted the result of the ",lection. The 

remainin.g alle.g;ation in t.he peti tiOll is t.herefore d i.smissed, This, hcn,,;ever, dOl?8 

not mean t.ha.t the m8mbers of the first respondent.' R campaign committee Hho .~avp 

(Jut Ra.nd.HieheR and drinks to e lectol's Hho H~re on -Lhei r Hay -/:.o thf:' Nalifa booth 

t.o cast. their vot.es are exsnersteel. Thej' are still liable to prosecution under 

the provisions of t.he Electoral Act 1963 . 

. Turning not-.1 to the evidenoe called. by the firs t. respondent. a .. ~ainst t.he 

[l81:it.ioner, it is first allei(ed t.hat on 23 April 1996 at the house of FepuleRi 

Samuel" at Vaigaga the petitioner and his ai(ents treat,er] electors of the 

nagapmaup;a No.2 tp['ri torial consti t.uency t.o breakfas t·, and lunch for t.he purpnse 

of' corrupt.l:; influencing t.hose electors to vote for H,,, 1"8ti ti,oner At. the' i(Anera] 

election. It is further alle~ed that I:.he pei:.itionpJ:' in t.he roursf:' of the 

9 
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,a:atherin.e: at the house of Fepuleai Samuelu mad8 a cRmpaign Bpeech to thf? elent"JJrR 

h'ho present, T must 8a~" J Has not at. Hll impressed Hi. th HIP evidence of thF.~ 

.. Hi tnpsses called for !-.he fi.r.st responr1.pn I:. to support. thosA a 11 eu;;~tj ()l1S. fourll{ 

l.he-j 1"' 8vid.8Dce ypry unsAtisf8ct.ory. 1 am not. therefore satisfied th<:-l-r. tJ-"lOSf:' 

alle.e:ations have lJe8n proved beyond epasonahle doubt.. .:\ccordirud y tlley :'\r{'> 

rlismissed. 

I turn to t.he next allegati.on Hhich i.s U,at on the eH'nim, of ,:\ April 19<)f) 

at Lot.opa. the petitioner gowe the elector Faauma Lofipo $50 for t.he purpose of 

bri.bEerin!,( that> elector to voLe for Lhe petitioner at the «~'nerHl elecli.on, I 

accept the evid.ence of Faauma Lofipo th8 t-, on 'Tu8soa.y evenj nQ' c1.uring the Heel\: of 

the general f:>lec.~tion the petitioner in thE' company of Lofjpo ~lo.le8i came to h8l~ 

-:3j house at Lotopa and gave her .tler III and $50 for the purpose of inducing hel' Hnd 

her chi Idren to votEe for the peti t.ioneI', While Faa\1Hla Lofipo is a.n accomplice 

foJ' acceptini< the mone)' t.hat the petitiol",r gave her, I am sat·i.sfiecl of her 

pvidence bearing i.n mind. that. it may bp dangerous "1,0 8.cl·~ solely on the 

l.mcorrorJorated test.imony of an arcomplicr:.. l~er ev:i.denc:·.r.:> hOhTever is corroborn.t.prl 

i.n material respects by that.. of her son i\s8ua Lofipo. The peti I:.ioner ::l..1.so adm.i. ts 

in his e'.':i.denee that he gave $50 to FFlHuma Lofi.po on 2:1 April 1991; althml.gh he 

denies Lt· HRS t.Jith a corrupt intent. The evidence of ITaalJ!lla Lof.i po i.s thAt 1'.1'1 i.s 

Has Lb.e first Urne that. the petitioner had AdmoHleclg8rl. perSOtlAll;' t.o her that 

they are 1:'f~J.ated and had given her money. She also SR.j'""S thp pet.i.tinner' "'-antpf1 

her and her clliJdren t.(1 vote for him, ct.lvpn t.hat. evidencp 8Jlfl thp imm.i.nenc,p of 

t.he ."ene~al election, 1 am flfttisfied beyond reasonable doubL that the $50givPtl 

by t.hp pet:i U 0118r to this elector Has bri.bery 1<; t.hin thE' meaning of section »1) 

• 
of the Electoral Act l~G:-l. I find accordin~.l.y, r d.o not. accppt the. pp.Lition~r:ts 
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p'\'idel1CP in t.his rE'~pect. 

'Ulere is no f~vidence a~ain8t the second and third. rpspondents l.Jhn is t.hp 

SRmf.> person and. ~""ho did not. take activp part in these proceedings. 

In all the pet,] tion .is dismissed Etnd the elee-t-.iol1 of th ... fir~d. l:esponctpnl". 

I.P. oonfirmed. T Hill report m,' finain.r(s to the Ilonourahle Speal<er of thp 

. Legislative Assembly. 

Costs of $500 are m,arded to the first respondent. agcdns\:. t.he pptitioner . 

., F 111 j!. ./ ~ I . ......... ~ .. ~ ........ . 
CHIEF .JUSTI ell 

11 


