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A General Election for Members of Parliament was held on 26 April 1996 anrd

the results were publicly notified by the Chief Electoral Officer on 14 May 1996,

The resulits of the pell for the territorial constituency of Gagasmala No.2 ware

declared as follows

Candidates Votes Recejved
Aufai Upuese 284
Eaasoof',a.uioa. Pati 102,
B Total number of valid votes _ 69.0
& Number of votes rejected as informal T
Faasootauloa Patl wags acoordingly declared to be elected.

By an election petition dated 21 May 1998 the petitioner Aufail Upuese seeks

"declarations that. the election of the first respondent Faasootauloa Pati is void,

or alternatively that the petitioner be declared to he duly elected. Thes
petitioner’s allegationg against the first respondent are essentially that

{a) on polling day the first respondent did interfere with electors at

: the front of the hooth at Salammue with the intention of influencine

Ehem as to their votes;

(b} on polling day the first respondent made a speech =1 the front of
the booth at Salamumu which had a direct or indirect influence on
the election; and

(c)  on polling day the first respondent by his agents committed the
corrupt. practice of ftreating by providing at the poiling booth for
special votes at Malifa food and drink Lo electors en route to vote

o'

and/or  on  reburn from voting for the purpose of corruptly
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influencing those electors as to '.their votes,
* The Court has already dismissed hoth allegations (a) and {b) as the evidence
, called to establish those allegations do not establish any prime facie case,
Furthermore the acts alleged in (a) and (b) are not rﬁnfrttpt or illegal practines
in terms of the Electoral Act 1963 so as to vold the result of an election,
Turning now Lo allegation (e) which is that of treating against the agents
) of the first respondent, it is clear from the evidénce of the [irst respondent
' .
i\| and members of his campaign committes who were at the booth at Malifa for special

votes ort polling day that prior to polling day the first respondent did issue
instructions to all members of his campaign committee nol to provide food or
drink to electors on polling day. Then at ahout 7.00am on pelling day the firet
respondent Left his home at Siusega with some of his 'sr_trl_rt.ineers for the polling
*hooth at Salammu, llis wife had already left the previous day for the polling
booth at Saleaula in Savaii. The first respondent’s campaign committee members
who were assigned to ordganise the electors who were to cast their votes at the
Malifa special booth were Lnfipo Utu, Faasootauloa Segifili, Vaa lLaa and Leaula
Lopea, The other committee member Aufail Ulsele was assigned as the first

respondent’s sorutineer at the Malifa booth,

Starting from about, 6.00am on polling day, the members of the first
reapondent’s campaign comnittee for the Malifa booth together with the assistance
"of the first respondent.’s daughters Betiy Taulapapa and Jacinta Taulapapn were
.bransporting electors for the Gagaemauga No,?2 territorial constitiency to the
Malifa booth. Some of these electors were elderly people, nursing mothers and

T3

children.,. As it was a hot morning and the polling booths were not to be opened
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wnbil 9.00am for veting, witnesses [or the first respondent say the first
respondent.'s campaign commitiee members became concerned about. the condition of
. the elderly elentors and nursing mothers as they had not had any breakfast when

they were picled up and taken to the Malifa booth in the early morning.

it was then, arcording to the avidence of Aufai Uisele the scrutineer for
the first respondent at Malifa, that he instructed the other members of the first
respondent’s committee to request the children of tixe fFirst vespondent for some
drink and sandwiches for the elderly electors and mnsing mothers. 1t appears
that a bucket of home made cordial, a bucket of iced vated and a container of
Fifty to sixty half-gandwiches were prepared and taken to Malifa. Aufai Visele
further testifies that his instruction for the provision of food and drink to the

electors in question was contrary to the instruction which had already heen given

*hy Lhe [irst respondent to his campaien committee not to give oul food or drink
tn electors on pelling day.

What happened at Malifa is that the van Wiich carried the sandwiches made
nf egds and herring and the two buckets of home made cordial and iced water was
pavked not far from the entrance to the special booth used for heth the
Gagaemauga No.2 and Alastaua-i-Sisifo territorial constj.t_l.zencies. The wvan was

algo parked directly facing the entrance to the booth. According to the evidence
of Betty Taulapapa, Jacinta Taulapapa and Afaese PMataafa the sandwiches and
* drinks were given out from the van to anvone who came to the san for a gsandwich
_and drink. The sandwiches and drink ran out at hetween 10.3%0am and 11.30am.

w

The evidence ¢iven hy the witnesses Reoina Faatauvaa, Liliy Maile, Simanu
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Maalia, Ua UfL, Tamalega Polesi, Matua >Malo and sevaopaln Maanaimz For Lhe
péfitioner are all to the effect that sandwiches and drinks were 2iven ont from
, the van to electors hy members of the first respotrlent.’s committee from 9.00am
when the booths were opened on polling day until 3.00pm when the hooths were
closed. The sandwiches and drinks were given out to electors on thele way to the

hooth and/or on their return from the booth after casting their votes, llowever

some of the witnesses for the petitioner like Reina Faatauvaa and Liliu Mailo
were not at the Malifa booth all of the time as they were going out to collect

alectnrs and. transport them to Malifa., The evidence of the witness Matua Malosi

is that he himselfl also went to the van at, about. 10,30am for some food and vas
given a drink and sandwiches by members of the first respondent’s committes with

some reluctance. The witness Levaopalo Maapaima testifies that he and Matua

Malosi went together to the van For some food and enly be and Matua Malosi were

eating at the van at that time. No witness who was ashked as to whether the

supplies on the van were replenished was able to say that thev were replenished,

Tn fact the evidence clearly suggests that no replenishments of the sandwiches

aned drink were seen after they ran outk.

After giving rcareful consideration to the evidence I fiﬁd that the giving
of sandwiches and drinks by members of the first respondent’s comnmittee to
electors of Gagaemauga No.2 territorial constituency while they were on their way
to vote in the polling booth for special votes at Malifa was wmore than were
concern for the elderly electors, nursing mothers and other electors who were
_diven sandwiches and drinks as they were on their way to vole. [ am of the view

that. what was done was also done for the purpose of corruptly influencing the

o
votes of those electors or for corruptly proouring the election of the first
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respondent.  Accordingly I find that the actions of the first respondent’s
committee members in giving sandwiches and drinks to electors as they were on
their vay to the polling hooth to cast their votes amount to treating of those
olectors. T express no view whether in the circunstances of this case the giving
of sandwiches and drinks to electors after thev had cast their votes would also
amount to treating of those electors. T find the evidence to suggest any corrupt

intenkt at that stage somewhatf wealk and vasue.

T also find from the evidence put before the Court that the first
respondent did not. know or authoris: the members of his campaign committes who
were at the Malifa polling booth to give out any food or drinks to electors. If
anything, it is clear from.the evidence that the first resporrdent issued clear

instructions to members of his commit.iee not to give oul any food or drinks to

electors nn polling day. The question then is wheilher in the circupstances of

this case the election of the first respondent ocught to be declared void.

I pointed out to counsel that the twe provisions of the Flectoral Aet 1963

whioch deal with the aveidance of an electinn are sections 112 and 113, Section

112 provides

!"Where a candidate who has been elected at any election is proved at the

“"trial of an election petition to have bren guilty of any corrupt practice
"at the election, his election shall be void”.

In my view that provision does not apply here because the giving out of

sandwiches and drinks to electors at the Malifa booth was not done personally by

» » . -
the first respondent but was done without the knowledge, authority or eomsent of
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the first respondent. who was at the booth at Salamumu on polling day. The first
respondent. had also issued instructions to members of his campaidn commi ttee not

to give out any food ov drinks to electors on polling day. Section 113 then

provides @

"(1) Where it is reported by the Supreme Court mm the trial of an
"election petition that corrupt or illegal practices committes 1in
"relation to the election for the purpose of promoting or procuring the
"election of any candidate thereat have so extensively prevailed that
"they may be reasonably supposed Lo have affected the resulf, his
"election, if he has been elected, shall be void.
"(2) Except imder this section, an election shall not be liable to be

"avoided by reason of the general prevalence of corrupt or iliegal
"practice”.

.As I pointed out to counsel, this seems to be the relevant provision for the

purpose of the petitlioner’s case.
L

Some support for the view 1 have taken of sectiong 112 and 113 of the Aot

may be found in the Jjuwdgwent. of Ryan CJ in the case of aasaleleaga No.d4

Territorial Constituency ! re Vui Viliamu [1990-1993] WSLE 433 vhere His lonour

says at pp 433-434 ¢

"The evidence does not suggest that the Tirst respondent himself hag heen
"persoanlly guilty of any corrupt. practice but rather that his supporters
"and/or campaign committee wembers actually committed the offences. ..
"Accordingly s.112 of the Act which makes it mandatory for the Court to

"avold an election if the successful candidate himself has been guilty of
"

"corrupt. practices, has no application.

. "The section applicahle therefore is =.113 where the Court can only malke

"an order declaring an election veid where it is reported to the Court
“that the corrupt practices have so extensively prevailed that they may
"be reasongbly supposed to have afflected the result”.

|




The difficulty with the remaining allegation in the petition is that as it

stands, it is not supported hy the evidenos and the provisions of sections 112

and 113, The allegation is that the first respondent by his agents committed the

corrupt practice of treating at the Malifa booth on polling day, If the evidence

was such that the first respondent with his Inowledge, authority or consent did

permit or instruct members of his campaign committee to dive oul sandwiches and
drinks to e.l.ec:téjrs on their way to the booth to vole, the allegation would
undoubtedly have been established and the applioabie provigion would be section
112. However, without objection from counsel for the first respondent, counsel
for the petitioner at the conclusion of the evidence m.ﬂ:ﬁn itted that the r.evi’.r,h?.nr*.e
established extensive prevalence of com_‘upf.’ practices in relation to the poll at
the Malifa booth that they may be reasonably supposed to have affected the result

of the poll for the Gagaemauga No.2 territorial constituencoy.

Turning to the vrelevant evirdence, the result of the poll For all hooths for
the Gagaemauga No.2 territorial constituency shows the petitioner having polled
a total number of 288 votes and the {irst respondent having polled a total rumber
af 402 votes. The evidence alse shows that 218 special votes were cast for the
Gagaemauga No.2 constituency at the Malifa booth and of those apecial vobtes the
first. respondent. polled a total of 155 votes; =so the ‘i_nferenﬁe is that the
petitioner must have polled a total of 63 votes at the same booth. It is not
clear whether there were any informal votes for the Malifa hooth. Given the
quantity of sandwiches which was fifty to sixty half sandwiches and one hcket
aof home made cordial and one bucket of iced water which were given out at Malifa
to electors including some of the wmembers of the. petitioner’s own committee, it

ol

would appear that about fifty or so electors not including the members of the
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petitioner’s committee, were being treated to drinks and sandwiches at the Malifa

hooth,  That is assuming every elector who was treated was given one halfl

» sandwich each and one drink., An assumption which T must say | am not at

all tao

oonfident in making as it appears from the evidenoe of the witness Matua Malesi

that he himself had more than one half sandwich when he went to the van to get

gome food and drink. I also accept the evidence that the sardiviches and drink

ran out well before the closure of the poll at 3.00pm.

The onus of proof in election petition proceedings is on the petitioner to

prove his petition. The required standard of prootf is the criwinal standard of

proof which is proof beyond preagonable doubt. T am not satislied

besyondd

reasconable doubt that the petitioner hasg established that the sandwiches and

drinks given nut Lo electors at Malifa had so extensively prevailed that it may

v

be reasonably supposed to have affected the result of the election. ‘The

remaining allegation in the petition is therefore dismissed, 'This, howvever, doesg

not mean that the members of the first respondent’s campaign committee who gave

aul. sandwiches and drinks to electors who ware on their way to the Malifa booth

to cast their votes are exanerated. They are still liable to prosecution under

the provisions of the Electoral Act 1963,

Turning now to the evidence called by the first respondent against the

petitioner, it is first alleged that on 23 April 1896 at the house of Fepuleai

Samuelu at Vaigaga the petitioner and his agents treated electors
© Gagaemauga No.Z2 territorial constituency to breakfast and lunch for the
of corruptly influencing those electors te vote for the petitioner at the

wh

election. Tt is further alleged that the petitioner in the rourse

of the
purpnse
general

nf the




gathering at the house of Fepuleai Samuelumade a campaign speec

kY

h o the electors

who present. T must say 7 was not at all impressed wikh the evidence of the

-witnesses called for the First respondent to support those allemations. § found
their evidence very unsatisfactory. 1 am not therefore satisfied that those
allegations have been proved heyond reasonable doubt.,  Accovdinugly they are

dismissed,

I turn to the next allegation which is that nn.the evening of 23 April 199k
at Lotopa the petitioner gave the elector Faauma Lofipe $50 for the purpnse of
bribering that elector to vote for lhe petitioner at the dgeneral election, I
accept the evidence of Taauma Lofipo that on Tuesday evening during the week of

. the general election the petitioner in the company of Lofipo Molesi came to her

:59 house at Lotopa and gave her her ID and $50 for the purpose of inducing her and

her children to vote for the petiticner, While Faauma lLofipe is an accomplice
for accepting the money that the petitioner gave her, 1 am satisfied of her
evidence bearing in wmirkd that it may be dangerous to act zolely on the
uncorroborated testimony of an accomplice. Hev evidence however is corroborated
in material respects by that of her son Asaua Lofipo. The petitioner also admits
in his evidence that. he gave $50 to Faauma Lofipo on 23 April 1996 although he
denies Lt was with a corrupt intent. The evidence of Faauma Lofipo iz that this
was the first time that the petitioner had aclknowledged personally to her that
they are related and had given her money. She also says the petitioner wanted
her and her children Le vote for him., Given that evidence and the inminence of
the general elention, 1 am satiafied beyond reasonable doubb that the $50 given
by the petitioner to this elector was bribery within the meaning of section 96

-

of the Electoral Act 1963, I find aceordingly., [ do nob accept the pelitioner's

i0
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evidence in this respect,

. There is no evidence against the second and thirvd resporrdents who is the

same person and who did not take active part in these proceedings.

Tn all the petition is dismissed and the election of the first respondent.
1e confirmed. T will report my findings to the [Honourable Speaker of the

‘Legislative Asseuwbly.

Costs of $500 are awarded to the first respondent against the petitioner.

7 F M
CHIE  JUSTICK
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