


angry and this made him more :wg.'y. f-ie w.::nt Jfter h,:f ;md brought 
her back to his own house. He again repeatedly Jsk~d her whdher 
she had committed adultery, Eventually she udmrtteci that she h3d, 
This increased his anger, His wife ran away again; this made the 
accused very angry and he commenctd u: beat hb wife with an iron 
coconut grater. One Kamemeceuea intervEned ilnd luok [he grate, 
from him; he (old Kanremeteue~ thnt hie v-J<)uld nor hit his wife again. 
AfcerKaliterneteuea [eh, the acclised'wem (C· get;; bush Iwife " he 
said to cut tobacco for a cigaretle. When he appeilred with the knife 
his wife ran away. This made him even more angry than bdore. He 
chased her and stabbed her in the necK and :;wn1ilch \:Jusing the 
wounds from whi.ch she died. 

The learned Acting Chid Jusrice said (hac under 5.197 of the tenJ! 
Code murder is reduced to mansiaughrer if it is proved on behalf of 
the accused on the balance of probabilities that the accused was 
deprived of the power of self control by su(h extreme provocation 
given by the person killed as mentioned in 5.198. He went on to say 
that he was satisfied that the accused was deprived of the power of 
self-contrai at the time he chased and struck his wii., with the bush 
knife and that he was also satisfied that the "((Used was "provoked 
into losing his seJf-control by his wife's admission of adul(<'fY together 
with her final running away, having run )way and been brought baCK 
twice before". He accordingly bund her not gUl!ty of irl)l',l~; but 
guilty of manslaughter. 

• 

The Attorney-General has referred the following questions to the 
Court of Appeal: 

(a) Where the defen.:;e of provocation Is l'aisedn'IUSl: the 
prosecution exclude its operation beyond reasonable doubt or 
does the burden rest WIth the defenCe on .) balance of 
probabilities? " 

(b) Where the Court is considering provocation must the thin~s said 
or done or acombinatiofl of both be:-

(i) a wrongful ac\ or insult ina taunting, teasIng or mocking 
manner by the deceased; or 

(ii) can the things said or done be comtitu~ed by an act of 
fleeing in terror and also self defence? 



Does the defence of provocarion apply wh.li:rc ,h" dccl:';ed's loss 
of self control is self induced? 

(d) Where provocation is being considered and there is no e~idence 
of the reaction of an ordinary l-Kiribar.i m:m, how does the 
court assess the actions of J reasonJble I-Kiribi\(i man? 

(e) Where the defen<e have raised I'tovQCJri.,n does the extreme 
provocation required to b~ pre~ent involve ;; retaliation 
proportionate to che things saki or done o. a cornbl:utioo of 
both? 

(f) On the defence of provooMn where the vicrirn'; ::dulterv 1$ 
admitted but there is an intervention can th"t circwlw . .ance be 
considered a part oi all the things said ahd done? 

Since the decision in Woolmihgton v. D.P,P, [i 935] f"C. 462 it has 
been established thar at <;ommon law ir;atrial on cl charge of murder 
the onus of proof of I~ck of provocatlon remain5 throughout on che 
prosecution. However the prosecution need not negative provocation 
if no question of provocation is raised by the circumstances of the 
case. As was said!n the judgment of the Privy Coun.::il in ~.~n_s";,.l!.t,lD~ 
Chuen v The Queen (1963) A.C. 220, ;it 2:52-3: "It is not, of 
course, for the defence to make aut iI prima fade case of 
provocation. ~[1Vs for tfle prosecution to proVe that the IdllicC was 

lr,unProvoked. flJltfliiVJt.the deff.,t1te flleed'dpj$ to poiJTI; tOJlliffJ!rlal 
~iJtt/'1fch (ould indtlcea reasonable doubt", There I:; ample authority 

supporting this view: see~'!...~erl.igek_Y.Jh.52.,Q~~~Q [1936} 161 
C.L.R. 158, at 161-2. 

However s.l 97 of the!:~aLCode provides, as [oHows:-

"Where J person by an intentional rind unlawfu! da CJust'S [he death 
of another person the offence committed shall not be murder Dut pnly 
manslaughter if ,my of the following m.Utffrs of extenu,1t;on are proved 
on his behafl, namely- ' 

(aJ that he was deprived of the power of self-control by such 
extreme provocation given by theperson killed ,75 is mentioned 
in the next succeeding section ..... " 

The succeeding section, 5.198 J is in all material respects the same 3S 

5.3 of the Homicide Act 1957 of the United Kingdom, That section 



which pla~ed the burden of proof of provocation upon ;m .1CClIsed was 
in conflict with a section in the same terms as $.1 O(2)(a) and that che 
section should therefore be construed to bring it into conformity with 
the Constitution. If their lordships' reasoning Is applied to 5.197, 
that section should be construed as though its prefatory words read: 

"Where a person by an ;ntentMnal iJl1d unlawful act 011..,,'5 the 
death of anocher person, the oflen/e committed shall flOr be of 
murder but only manslaughter i/ theTf.' is such eVidence ,H ra!.'!"s a 
reasonable doubt as (0 wh~'ther -

(a) he was deprived of the power of self control ...•. " 

A decision of the Privy Coundl, not given on an appeal trom Kiribati, 
is not binding, but only of persuasiveauthoriry: see l.~awLQLf:(i~!t~~~~ 
Act 1989,5. 13(1). However d1e dedsiol11n y_astll:!.;~!._~.~ . .-:~' <l!~hough 
it admittedly puts a generous construction on the C,~ns£indtiQl.1, should, 
in ollropinion,/ be followed. As the Prlvy Council pointed out, it was 
established, by WO..Qlmin.E!Qn._y,L.D;.~J:'., that in a murde: :i-;f rh·:; 
prosecution must establish malice, namely I that. the voluntary.: .. : 
the accused was intentional and unpr()Voked. In other words; ,he tack 
of provocation Is an essential ingreditnr of murder· see yJS~I\1.~J: .. ~c_~." 
at 6 78··9, 682. Jt fo[Jows· chJe a 5t'atutory pr0vi5;ofl whir:h pl~es the 

. burden of proof of provocation (In the accused i-; ..:ontrary to 

s.IO(2)(a) of the Con~!!:urion and void co the "xtent of (he 
inconsistency. 

Cory .ACJ was therefore wrong in thinking that the 0l1U5 of pr0v:n:". 
provocation lay on the accllsed. 

It shoul.d be made dear that provocation need be wns1dered on!y if 
there is some evidence, Whether introduced by the pro;,ecutfi.)r\ or the 

1II~~~t;v2~,whi'hraises a reasonable "doubt on the point. Further, 
5.10(2)(3) appliesonfy to the essential Ingredients of an offence .. and 
does not apply, for example, to a case where a statute makes it' an 
offence to do something without a licence, and puts the ontis of 
proving the existence of a licence on the accused: see V~5qu~:~_'d~:J at 
682·3 and 5.2(10) of the Constitution. It is unnecessary to discuss 
that aspect of the matter In the present ~ase. 

As will be seen from the following remarks, the other questions put 
for the opinion of the Court are really questioris of fact, which depend 
on al.l the circumstances of the case. . 



It is established that there is a dual test for provocation. First, was the 
accused actually provoked into losing his self control as a result of 
which he committed the act which killed rhe deceased? Secondly, was 
the provocation such that it was capable of causing a reasonable 
person to lose self-control and to actAn the way that the accused did? 
When the law speaks ora reasonablepe![50nin this context, it refers to 
an ordinary person • a person having the power of self control to be 
expected of an ordinary person of the sex and age of the accused. 
The test is an objective one, in that the jury or judge trying the fam 
has to consider whether an ordinary person would have reacted as the 
accused did. HOWever the giavity of the conduct said to constitute 
the provocation must be assessed by reference to the relevant 
ch~racteristics of the accused. In the present case, the only relevant 
characteristic seems to have been that the deC€Js<2d w~s the wife of 
the accused. 

Sometimes it ls
e 

said that the re(aiJ.1lion must be proportionate t:o the 
provocation. That simply me,\l1$ that the reaction of the JU':lISt'c must 
not have exceeded what would hJVe been the reaction M a reasonable 
man, or, in the words ofs. J 98, that the prlwQCJ!ion W3S enough (0 

make a reasonablem,)l1 do as he did. 

In 3Pp.lying these tests j( is necessary to have rei?ilrd w the entire 
factual situation - the whole of the deceased' $ cor,du.ci. Acts ilnd 
words which considered separately could not amount to provocation 
may, in combination, or cumulatively, be enough to (<It/se an ordinJrY 
person to lose his self-.control and resort to the an of violence that 
caused the. death. 

The above principles have been established by many cases including, in 
England, DirectQr_.QL!y_bn~. ProseclJ.li?!lUc. ~~!!2Q~~1 [19781 A.C. 
705 and Reg. v. Morhall (1995) 3. W.Lf<. 330 and in Australia 
Mascial1tollio'V:Ti1eQt;een (1995) i 83 c'l.R. 53. 

The qUestions asked by paras (b) to (f) of the reference cannot be 
amwered in the abstral:t. They are questions oJ fact, to be decided in 
each casein the light of the foregoing principles as applied to all (he 
circumstances of the case. 

The qUestions in the reference are answered as follows:-



(a) Where the defence of provo<:acion is raised the 
prosecution must exclude provocation beyond reasonable 
doubt. 

(b) Co (f) These are questions of facc tc> be decided having regard 
to all the circumstances ,of each partic:ular caSe. 
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