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Criminal Appeals Nos. 20 and 27 of 13921

Crisp Adeang v Director of Public Prosscutions
and
Director of Public Prosecutions v Crisp Adeang

26ch January, 1982,

Wilfully and unlewfully damaging property - intention o
damage -~ proof of intention.

Jowinder of counts - offence charged in one oount essentially
the same as some elements of offence charged in ancther coune -

of fencas should be regarded as charged in the alternative.

Bppeal against convietion for assaulring a police officer in

the exacution of his dety, for wilfully and unlawfully damaging
property and fox offensive behaviour; cross-appeal against
acguittal on count alleging offence of dizturbing the public
peace. A police oifficer, called by neighboure complainiang of
gxcaessive noise on the appellant's premises, £0ld two voung men
who were causing the noise the desist Trom making it. The
appallant incited the voung men Lo gontinue. The police officer
told him that, if he did not cease to incite them, he would
arrest him. The appellant continued to incite thewm: the colice
officer tried to arrest him but he struck the police officer. A
struggle ensursd, in which the appellant's brother [oined. Is
the course of the struggale the police officerts uniform was torn
by the appellant or his brother, but it was not establishad by
which of them,

Held: (1) On the facts the police officer was entitlied to
carrest the appellant without a warrent for wilfully sbstructing
him when he was acting to prevent the commission of an offence
of disturbing the public peace, contrary to section 5(b} of the
Police Gffences Ordinance 1968, by the two voung men. _

{2} Az iv was not established which of the appellanc
and his brother tore the police officer’s uniform, for the
appellant to be convicted of wilfully and unlawfully damaging it,
it had to be proved that he and his brother had a common
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been incrsased again., They told the two young men who wers

gperating the sguipment bo swlteh it off, and they did no.

By that time Crisp was at hisg house; he had been drinking,

He took offence that the complairt had been made to the police

and not to himself. So, when the bwo voung men swibched nff

the eguipment, he called out to tham to switch 1t on again,
Gne of the police officers, P.O. NHelson Tamakin, went to
remongtrate with him. Crisp continued to incite the swo youong
men to switch the eguipment on again in defiance of the
comgtable’s instructions. PO, Tamakin then 4old Orisp that,
if he did nob desist, he was doing 1o arrest him for offensive

behaviour. Crisp did not desist; the conshable tried to arrsst

nim., Crisp obiscted 0 being arrested; he resisted P.OC,
Tamakin's sffort to taks him into custody. & struggls snsusd,
lows were exchanged and Crisp’'s brother, after initially
attenpting Lo restrain Crisp, doined in on his side. Meanwhile
the only other police officer at the scvens had left it to phons
for assistance, In the gourss of the filght P.C. Tamakin r%caivﬁ;:

several minoy induries and his shirt was torn.

Crisp and his brother werse subseguently charged wibh
assaulving 2 police officer in the sxaeution of his duty, an
affence agalnst secrvion 340 {2} of the Criminal Cods of Cusenslsa
in its application to Nauvy, with wilfully and unlawfully
damaging P.C. Tamakin's shirt {an offence againgt section 489
of vhe Criminal Codel, with offensive behavicur {an offance
against section & {a)] of the Police Offances ﬁfﬁiﬁﬁﬂfﬁmﬂif?} erred
with é;sEQEEEH%"%%%“ﬁﬁﬁ?f@”%%%@%”?an offence against saction §

(b of thar Ordinance) . Crisp was conviceed in the District

Court of vhe firvst three of those oifences but acgulitted of the
fourth. For each of the first two offences he was sentenced to
three wonths' imprisconment with hard labour. For the pplrd
affence he was fined $10 {(which i% the maximum Fine which can
pe imposed for such an offencel. He has appesled against his
sonviction of gach of the thres offences and against the
sentenves of imprisomnment. The Dirvector of Public Prosscutions
hag appealed against his aoguineal on the fourth count.

There can be no doubt that, f PO, Tamakin's attsmpt 1o

arrest Crisp was lawful, Crisp is guilty of the firs: offence,




asBaulting & police oflicey in SLhe sxecdiion ol obBrs duness.

Howewvay, Mr, Dowivoeos has submizted that the arvest which

P

.0, Tamskin was atrempting was nob lawful. His argument
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two albternative bases. Plerst, he says that Jrisp was not
the reason for his arrvest:; that is & question of fact., P
Tamak i1 gave svidence that he did tell Crisp that, 17 he did

' P,

nov desist from telling the two voung wen o continugs Operating

the sguipment, he would avysst him for oftensive
Crisp gave svidencs that he asked P.C. Tamakin why he was baing
arreshed but was nor told the resason.  The lears

magistrate belisved F.¢. Tamakin and disbelleved Crisp. Thers

was no reason why he should not have done g0y nor is
£

rasason for Tyt to disturh tnat

grogument, on its first basis, must accerdinuly farl.

po o riany oo arrest him for suach an of
4]

gquilty of ocffensive pehaviour and

assaultr the laarned resident m

tmgus of whather the atitempied arrsest was lawiul.

WL
aithough Crisp was charged with assaulting P.C. Tamekin in i

3

eracution of his duty the learned resident magistrate made has
that he “aszaultsd, rasisted and wil

finding in terms

£la

ohstructed” him. Crisp might have been chirged with
and with wilfully obstructing POU. Tamarin: but those wers

offenoes separate from the allaged offence of assaulsing him,
1# they had had been charged all in one gount, that count would

have heen pad For duplicity., If Crisp had been chargsed with

wilfully obstructing P.¢. Tamakin, his incitement of those

B

cperating the nolsse-making sguipment to defy tne constalbl

4,

wow L Rave Gustified his convicrion: but

wa s charged not
wibth wilful obstrucstion but with assault. The danusy of the

approach taken by the learned resident mauistrate of considering

Crisp's guilt in respecht of offences not charged lg tast. having

|2

5e

found that Crisp was guilvy of wilful obstruction, he may have
not have addressed his mind to the guestion whether the fovee
which Crisp subseguently usad agasnst 2.0, Tamakln was unlawiul

and oconstituted an assauli.,




11%,

In deallng with the third count, offensive hehaviour,

ne found simply that “"both the acoused indulged in offensive

behaviour that night in & public place”. He did not indicate

whether he found that offensive behaviour to have precaded

tha use of force by Crisp agsainst P.C. Tamakin or o have heen
constituted by what took place during the fight. BAs the Findinyg
related to Crisp's brother also, and he had done nothing whiok
could have been categorised as offensive behaviour until after
the fight had started, it seems likely that the findings

rélated to the latter time rather bhan the former.

1t is necessary, therefore, to ascertain whether, beafove

L0, Tamakin triad to arrest Qrisp, Crisp had been gullty of
anv arrastable offence and whebher elther that offence was the
offence of offensive behaviour in a public place orv bhe
congtakle, although calling it offensive bzhaviour, made ¢leav
to Crisp what the offence actually was. To agcerialih bhoss
matters the facts must be examined. The learned resideng
magiztrate belleved F. O, Tamakin and digbelisved Crisp., where
theilr evidencee conflicgred, P.C. Tamakin gave evidence thar,

at the time when he was spsaking to those operaving the lowd-

speakers, Crisp approached him, was intoxicated and insiszed
that the police osught not to interfers with thelr operation as

it was his place. He was upset that the neighbours bhad

complainad £0 the police instead of to himsel?d ., He refused to
"wack up the music” as requested by the constable and insisted
that it be continued. The constable then told him that, if bhs

did not comply, he would arrest him for offensmive behaviour.

It is, I comsider, guite clsarx that F.C. Tamakis was
telling Orlsgp that he was obsbtructing him in the execution of _
his duty and that nhe would arrest him for deing se unless he e
desisted. . ILf, therefore, Crisp wes, in fact, obsbtructing him
in the execution of his duty, the attempted arrest was lawful.
There is no doubt vthat Crisp was obstructing P.C. Tamakin in
the execution of what he thought ware hils dutiszs. The only
guestion remaining is whether he was in facr in the sxecution
wf his dublies. Crisp clearly thought that he was noi, becauss
the loudspsakers were on his land., He thougho that he coould do

what he lLiked on hls own land regardliess of the ilonconvenlangs
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and annovance which it might cause to nelghbours, and that,

if the neidghbours wished to complain, they should do so to

him. It was no part of the duties of the police, he apparently
considered, vto Lnterfers in what he regarded ag a private mattar.
Howevay, he was wrong. Section 5{b} of the Police Offences

Ordinance 1987 makes disturbing the public peace a criminal

ey

ffence, one for which the offender can De arrested without 2
warrant, [ shall deal in more detail with the meaning of
"disturbing the public peace’ when considering the appeal by
the Director of Public Prosecutions in respect of the fourth
count. It 13 sufficient at this point to stabe that the
amission of the loud scunds from the loudspeakers at 4 a.@.
was undoubtedly s disturtance of the public peacs. Whether
Crisp had caused thar smiszsion or not, he was chsiructing P.OC.
Tamakin when the constable was taking steps to pravent the

ing the public peace.
P.C. Tamakin's attempt to arrest him was, therefore, lawful

was unlawfyl, He

L]
ta
¢t

d to resist ary
was guilty of asseulting F.C. Tamakin in the execution of his
duty. His appeal against his conviction on the first ground

is, therefore, dismissed.

in respsct of the sscond count, Mr. Dowlvogo has submitied
hat thers was no evidence which sstablished either that Crisp
bove PO, Tamakin's shirt or that he and whoever did so had a
common intantion to do so.  There was certainly no evidancs as
vo who tors the ahirt. It was torn during the fight but thers
s no record of how. Crisp's brother was also involved in the

fight; he could have tom it. Undoubtedly, once he had joined

o]

in the fight Crisp's side, thev had a common intention to
azssult P.C. Tamakin, But therse was no evidences that that they
nad anvy actual common intention to damage his shirt., Unless,
therefors, intention is to he imputed to them on the basis of
a reckless disregard of a risk (in the same manner as 4an
intention to assauic was ilmputed in R. v, Venna {1876} .5, 42

the intention necegsary to esgtablish the offence of wilfully

Y
4

foes

¥

damaging thne shirt has not been proved. Before an intention

can be imputed by reason of the reckless disregard of a risk,

it must be established not simply that a reasonable person



would have besen aware of the risk buo that ohe accuzed psrson
himgel? was aware of it. Such awarensss mayv be inferred, in
an appropriate case, from the acoused person’s conduct,. Ths
risk mav be so obvicus that, even in the heat of ths moment,
e would net have been unaware of i, Bat this is not such a
case. Crisp and his brother were concerned with Ffighting P.C.
Tamakiny bhey would nobt necessarily have turmrmed their minds to
the risk of hig clipthing being damaged. My, Dowiyogo's
submiission 1s corrscty intention, actual or o be imputed from
recklessness, to damage the shirt was not proved., Acrcordingiy
Crisp's appsal against conviction on the second count is
allowed: the gonviction on thebt count is guashed and the

sentence set aside.

Me. Dowivyvogo's submissions on the third count, offensive
behaviour, relete to the pariod before the assault on B.LC,
Famakin ooourred, As I have already nowed, the learned
regident magistrate’s finding of guilt in respect of the
offence appears Lo be on the basis of ity Having been commibiad
after the fight started. The evidense does not establish
offensive behaviour before the mssauli. Undoubtedly the
gegsault itself constituted offensive behaviour; buit, as that
sifensive behaviour was part and parvel of the assault, the
count charging it ghould have been treated by che brosecuotion
as alternative to, and not in addition bo, the First oount;
and the lsarned resident magistrate, having convicted on the
Eirst count, should have declinsd to record a conviction on
the third count. Although the finding of guilt on that count
will not be disturbed, the appeal against the conviction will
be allowed., The convigction is quashed and the sentence is

saet aside,

The appeal by the Divector of Public Prosscoutions in
regpact of the fourth count raises the guestion of the meaning
of "disvurbing the public peace”. There iz & dearth of
agthorities as to the meaning of “"peace® in such a context. It
might have either of two meanings, either absence of more than
the ordinary, reasonable nolses of everyday life or absence of
discord. Tha Police Offences Orxdinancse 1867 is a short Acs

the purpose of which appavently is to snable the police o
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intervens to prevent or terminate conduct which ls causing,
or is likely ro cause, annoyange or nulsance wo the public
Thus drunkenness in & publie place, indecent behaviour wheaie
the public may see it and similar pebty nuisances are made
arrestable offences, The maximum penalty for any of the
offences g a fiane of $10 or imprisonment for one nonth.

In that context the sxpression “disturbance of the public
peace” clearly means the oreatlon of s public nuisance by
disturbance of los peace in the firsr of the sensges to which

I have referred above. In order to grove such a disturbance

l'?‘

all the nrosscutien has to do bs to establi tLhat the publilc

peace was Lo fact disturbed, lL.e. that noise, not kept with

tha confines of g private bulliding, not ressonanle in

clroumstances and which caused or was likely Lo causs
or nuigance to other persons, wag in fact made. There is no
need for any menber of the public te gilve evidencs thal he was
annoyed by the disturbance of the public peace. In the orasent
vase the commission of the offence by those operating the
egquipment which caused the emission of the noise i3 clearl
getabiighed. But Crisp was not one of them, s$0 far as has
baen proved o, unlessg the evidence sstablished that he was
counseiling, procuring, ailding or abstting them, ha oufhi 0ot
o have pesn convistsd on the fourth count, Aftsr the
goguipment had been turned off, he incited those operating it
to turn it on agaln but they did not do s07 so 3t that stags
here was no affence for him to be counselling, procuring,
aiding or abetting. Frow hig attitude at that time and the
manner in which he greeted P.C. Tamakin on his arrival it iz
more likely than not. on a balance of probablilitvies, that he
was counselling, procuring, aiding or abetting the opsration
of the eguipment before the consgtable’s arrival: put the
gvidence does not establish that beyvond all ressanablie doubt.
S0 the Director’'s appeal against Crisp's acquittal on the
fourth count 1s dismissed.

Only the conviction on the first count remains standing.

Mr. Dowlvogo acceptd that any offence of assaulting a police

officer in ©he execution of his duty 15 serious bob arygues
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that, because Crisp's brother was only fined for his part
in the assault, Crisp ought not to have besn sent to prison.

The learned resident megistrate stated clearly his reasons

for differentiating between Crisp and his brotheyr in imposing
sgntance, Crisp started the fight: his brothey originally

tried to pull him away and only joined in the fight some time
later, possibly after having been ¢aught a blow by P.C. Tamakin's
baton. Those reasons were proper ones for the differentiacion.

Althougl the offence of which Crisp remaing convicred is
serious, the conduct of P.C. Tamakin himself undoubtedly
contribnited towards 148 commission. In a situation where tact

and patience were reguired from the constable, he went carrving

his baton ready for use. It was unnecessarily forceful ang

provocative. In the rircumstances, therafore, although
generally a sentence of imprisonment is appropriste for an
offence of assaulting a police officer in the sxecution of his
duty, a fine is an adequate penalty in the present case. The
sentence on the first count 15 get aside and a Fine of $200 is

imposed in its place.




