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"LAND (AMENDM-EN?F)"BILL 2010

Explnnatory Nutes

(This note does not form pﬂrt of the Bill but is lntended to explain its purpose and effect)

Backgrou id
This Bill intends to empower all land holders as defined in the Land Act, providing them more scope and control
over their land and to streamline the role of the- Minister of Lands and Government in the administration of land
title. It also seeks to enfranchise the greatest number of Tongans possible, including women, with respect to
access to land. It provides modernised administrative and commercially facilitative procedures to implement these
objectives whilst maintaining the comerstones of our traditional land. tenure system. It is to be enacted in
conjunction with an Act of the Constitution of Tonga (Amendment} Bill and a Supreme Court {Amendment) B111
to ensure the amendments contained in this Bill remain consistent with these essential Acts.

The foliowing tabulation provides for the manner‘in which the Bill achieves the_foregoing by enumerating the
relevant provision in the Land Act which has been amended and the effect thcreof'

Section
in this
| Bill

Section amended in
the Land Act

Content of the sachon, sub-section or paragraph
and relevant amendment made thereto

FEffect

1

| Short Title to Bill — self explanstory

2

i1- Kmﬂr may. grant
estates .

The King 1 Privy Council and subject ta the
provisions of this Act, may grant from the Crown

Lands hcredltary estates to Tongan subjects who are

holders of hcrcdxtary estates or who may at any time

be granted by royal letters patent a title of honour - - _

i Counc1I - these words
“ | have been deleted.

The usage in reference
to the King in Privy
Council has been
standardised
throughout the-Actto

_conform with the

various-amendments -
made to the .

{ Constitution and

consequential
amendments made to
the relevant ancillary
legislation.

II:‘Alien nat to
occupy land

I‘t ‘unlawful for any ahen to occupy any land
Rt hurpases without having first
obtained from the Minister of Lands a permit

so to do igsued by him in exercise of the

powers conferred under section 19(4) of this-
Act. Any alien who contravenes the provisions |
- Occupancy of Tongan

of this section shall on conviction be lisble to &
fine not exceeding $20 or in default .of
payment to imprisonment for any period not
exceeding 3 months, :

“It is unl_al fc_;r any

occupy any Tand..
these words have been
defetsd

land by an alien for
commercial purposes
is now prohibited

| without a permit while

METe 0Ccupancy is




now permitted

15- Holder not to -

permit alien to
occupy

an

Any landholder who allows an alien to occupy
part of his holding for commieicial
jurposes shall, unless such alien- has been
granted a lease or permit in accoidance with
this Act, be guilty of an offence and on
conviction therefore shall be liable to a fine not
exceeding $20 or in default of payment to
imprisonment for any period not exceeding 3
months.

“Any tandholder who
allows an alien to
;es;de lipon' 6t occiipy
any part of his

helding...” — these
words have been
deleted

No Tongan national
may contravene the
prohibition at section
14 but may now
permit mere
oceupaney

18 - Conditions of

holding

(1) * Religious bodies and charitable® and

social organizations holding land on.

- Iease shall not have the right to use such
land for any othér than the original
purposes of the body or organization
declared at the time of the making of the
lease, or to transfer or sub-let such land
-without the prior consent of Cabinet 8.

(2) - If any such body or organization |
‘ - This has been.

contravenes the provisions of this
section the Ministér may with the
. consen of the . Cabmet Gotlicacsiate

procccdmgs in thc Land. Court against
such body or organization claiming

therein the cancellation of its lease and
_ on proof of the contravention of this
- section by such body or organization the
~ Court- shall order such lease to be

delivered up to be cancelled and upon
cancellation of the lease the lands
therein specified If- situate in  an

hereditary estate (tofia) or  town |

allotment (apikolo) shall revert to the
“holder. and if situate elsewhere shall
revert to the Crown.

(3) It shall be unlawful for any .person
holding a-town..allotment-or-any--land-
upén lease other than a charitable Jease
to erect thereon a place of worship and
any holder of a town allotment or lessee
acting in violation of this section shall
be liable to forfeiture of his town
allotment or to the cancellation of his
lease or sub-lease {as the case may be)

The consent required
for the use of Crown
land and hereditary
estate land- whether for
allotments or leases
bas now been divided
between the Minister
and Cabineat on the one
hand and the estate

" | holder on the other as -
“appropriate.

standardised

throughout the Act.




upon the institution in either case by the

- Minister:with the consent of the Cabinet

of such - legal procesdings as are

~ specified in the immediately preceding -
subsection.

19- Gengr.a] Powers

(2)

3

(4)

-

He shali
aIIptments. on Crown Land, and all

‘leases

He shall grant allotments an crowr land
to Tongan subjects duly entitled thereto
by law. .

He shal] grant leases (lncludm
leases) and permits ;T _spéﬁgﬁg; Mx@
@;H thh the consent of Cabinet;
provided that the consent of His Majesty
in' By Council is required where the
period of lease exceeds 99. years or
where the pperiod of renewal of any lease
added to any previous renewals and to
the original period of the lease exceeds
99 years. S '

col]ect the rents for all

(iﬁcluding sub-leases) and

- perrmts and where the land leased is

®

% shall ISSUC a voucher 1n i

favour of the holder of the estate or
allotment “ for that amount of rent, less
Halar f centum th.ereof

He shall in every . case where* 1o
application. is made to the Court for the
a ointment: of a Trustee or Trustees
SPRBRC IIBIE appoint one or more
fit -and proper persons to act with or
without remuneration as trustee or

trustees for any Tongan other than a

‘nobleor-mathpule who being Entitled to-
land is under the age appointed by law

for succeeding thereto.

(2)The consent
required for the use of
Crown land and
hereditary estate fand

- whether for allotments

or leases has now been

divided between the
Minister and Cabinet
on the one hand and
the estate holder on
the other as
appropriate,

This has been.

standardised
throughout the Act.

(3)The usage in

| reference to the Privy
Council has been

standardised
throughout the Act to
conform with the
various amendments -
macde to the

| Constitution and ‘

consequential
amendments made to
the relevant ancillary
legislation.

(4)C0mmercial
purposes has been

| included in line with

the amendments to
sections 14 and 15.

- (7)The method of

payment to estate and
allotment holders has
been streamlined to

| provide-for dtEMEtive

payees at the holder’s
discretion,

{®)A time limit has
been set for an.
application to the

1




Court

22 - Power to make

Regulations

(1) The King in Privy Council may, from

time to time, make regulations providing
fot all purposes whether general or to
meet particular cases that may be
convenient for the administration of this
Act or that may be necessary or
expedient to cary out the objects and
purposes of this Act and where there
may be in this Act no provision or no
sufficient provision in respect of any
Inatter or thing necessary or expedient to
- give effect to this Act, providing for or
- supplying such " omission or

insufficiency and without prejudice to
the ‘foregoing powers, providing for al}
-or any of the matters following, that is to
say—

{4)

" regulations under the

(1) The usage in
reference to the Privy
Council has been
standardised
throughout the Act to
conform with the
various amendments
made to the
Constitution and
consequential
amendments made to
the relevant ancillary
legislation.

{4) The authority to
impose penalties has
heen added to the

Act,

23 - Minister to
define boundaries -

(4) * A notice under this section 558 be

served upon the landholder or his
_representative in the district in which the
-lafid in respect of whxch the netice is
gwen is situated. : '

Notice upon the
landholder is now
mandatory.

The pew methods of

31 - Holder’s rlght
to rents :

. The holder of a hereditiry estaté shall receive |
' from every tax'allotment holder on that estate
- the rent prescnbed' by this Act without

pavment have been
incorporated in line
with the amendment to
12(7)

Ap explicit right to

£0

33 - Holder’s right
to lease

' (1} Thc hoider of an heredltary estate may

subject to the provisions of thls Act |
pratitsallptments:

such portions of the estate as haVP not
been granted as allotments.

{ grant allotments for

the estate holder has
been included. -

11

- Holder not to

refuse Iand for

- | estate wolder to grant
, gE ]

The conditions for an




| allotments

"of hlS heredltary estate as. he
4 , For the. sole s ofhlmself and

an allotment have besn
streamlined.

i 36 — Renewal of
teases

(2) On the expiration of any.lease of land forming
part of Government land it shall ‘be lawful for the
Minister at the direction of Cabinet after a request in

' writing so to do by the holder of the expiring lease to

grant to such holder of such expiring lease a further
lease for a period not excef:dmg that' granted in the
expiring lease: ‘ , :

"Provided that no lease shall be granied under this

section whereby the total peried of the original lease
and any leases granted under this section shall exceed
99  years, unless the prior consent of His Majesty in
Bilv§ Council has been obtained

The consent required
for the use of Crown
land and hereditary
estate fand whether for
allotments or leases
has now been divided
between the Minister
and Cabinet on the one
hand and the estate
holder on the other as
appropriate,

|
i

43 - Fongan subject
aay apply for
Jiaﬂf]’“léﬂt

Every male Tongan subject by birth of
21 years of age not being in possession
of a tax or town allotment shall be
entitled to the grant of a tax or town
allotment or if in possession of neither
to the prant of a tax and town allotment.

The grant shall be subject to the
provisions of this Act and shall be made
in accordance with the following rules

{a)

(1)

(2)

the applicant shall make an
_application on the prescribed form

The age for
qualification for an
allotment has been
raised from 16 to 21 to
bring it in fine with
similar definitions of
theage of legal —
capacity in other
legislation.




* (b} the applicant shal] produce for the
. _inspection of the Minister or the
Bstate Holder ag ihe.tdse may b
his birth certificate or some other
proof of the date of his birth;

14

44 - Forfeiture

(2) Any person who has been granted an
allotment and abandons ,t‘_rge for a

-aliotmcnt to the holder of the hereditary
estate or to the Crown as the case may
be: in any such case the holder of the
_hereditary estate or the Minister where_
the alfotment is situate on Crown Land .
shall take proceedings in the Land Court
for the recovery ‘of such allotment and
- on the abaridonment being proved to the
satisfaction of the Court, the Court shall
~ declare -such allotment "fo- have bccn
forfeited and shall ‘order the register of
allotments to' be' rectified accordingly
. and such allotment may be re-granted by |
the Minister. o

This ensures that
allotments are not

granted which are then
left untended.

15

47-Subdivision of
land into
‘allotments
exceeding
area =

prescribed in : to be held as follows —

Act.

| shaf] be lawful for any noble, provided in the opinion’

| the purpose, to grant to every Tongan subject making
“application - for a tax allotment on such noble’s

' of Cabinet to grant on application being made such
* ar-allotnrent-of 4 heetares to be higld as aforesaid to

) Nutvflthstandmg the provisions of this Aet it

of Cabinet having regard to the amount of land
available for tax allotments there is sufficient land for

heéreditary estate an- area of land contammg 4-hectares |

(a) as a tax allotment an area of
3.3387 hectares; :
(b) as a town allotment aa area of
7000 square metres. '
(2)  Itshall be lawful for a noble with the consent

any other Tongan subject who already holds a tax
allotment on such noble’s hereditary estate and on
the grant of such allotment of 4 hectares the grantee
shall retinquish the tax allotment he already holds.

The requirement for
Cabinst ‘consent has
been - removed from |
these provisions.




( 16 50 - Rules for taking | Repealed
iands for ailotments -

17 S1- Subd'v.lsm" of . (1) Where a town allotment is not less than The age fpr
town allotments * 1618.7 square metres in area the holder qualification for an

: : . allotment has been
thereof may apply to the Minister | . ‘
. . - raised from 610 21 to
requesting him to subdivide the bring it in i i
allotment between such sons, grandsons, TInE tin ne with
similar definitions of
brothers or nephews, of the applicant, h f logal
being more than 2% years of age, as the the age o le8
applicant shall appomt but the Minister | S2PACIY in other
legistation.
shall not grant an allotment less than The consent required
752 square meres in area. for the use of Crown
land and hereditary -
_estate Jand whether for
allotments or leases
has now been divided
between the Minister
and Cabinet on the one
hand and the estate
holder on the other as
_appropriate.
18 (D Whenever the Cabinet is satisfied that it is The consent required
: possible so to do the Minister shall arrange for the . | for the use of Crown
53 - Subdivision of | subdivision of land into rectangular tax allotments land and hereditary
tax * . | andif by reason of such subdivision the holder of a | estate land whether for
allotments, tax allotment is deprived of the whole or part of his | allotments or leases
. o allotment he shall in addition to receiving other land | has now been divided
in lieu therefore be entitled to the produce of the | between the Minister
| coconut trees growing on the land of which he has and Cabinet on the one
;| been deprived for a périod not exceeding 6 years hand and the estate
| from the date on which he was deprived of the whole | holder on the other as
‘or part of his.tax allotment as aforesaid and the - appropriate. '
period for which he shall be so ennﬂcd shaH be S
determmed by the Mmlster .

19 55 amended - The consent required
Surrender of for the use of Crown
alotments land and hereditary

estate land whether for

. | allotments or leases

.. Thas now been divided

X | between the Minister
-and Cabinet on the one
hand and the estate
holder on the other as
appropriate.
Provision has been _]




(4) It is hereby provided that in all cases in
which an exchange is permitted in terms of |
subsection (1} if any allotment is held by Trustees for
a minor, such an exchange will only be permitied if

4=

t!mt such exchange is for the

ltt‘-

in the opinion of &§
benefit of the minor.

any exchange permitted

(5) - The fees payable
3 of this section shall be

by subsections (1), §

the same as those payable for. the registration of

allotments.

made for inter-estate
exchange of
allotments.

20

56 - Tax or town
allotment may be
leased

The registered holder of a town or tax
-allotment may grant a lease over the whole or
part. of his town or tax allotment, provided that

0]

- 'been obtained in the manner prov1ded in’
- this Aet ' , ,

(i)

(v) no mertgage.

: &Mt 1s in force
in' respect of the- allotment or pa,rt
. thereof. ' : -

The consent required
for the use of Crown
land and hereditary
estate Jand whether for
ailotments or leases

@RAEY | has now been divided
| between the Minister

and Cabinet on the one
hand and the estate
holder on the other as

* | appropriate.

. Provision has been I
made for any many of
- éncumbrance or

secuntv to act as g bar
to lease of an
ailotment.

21

57 - Rentals

. {# The amount of rental which shall be
' payable in respect of a lease shall be as
aoreed between the partles thereto.

2)

@ The reg1stered holder of a tax allotmem
leased in terms of the foregoing section
shall remain personally liable for the
rental payable in terms of section 64 of

~ this Act to the holder of the hereditary

"estaté or to the Minister as the case may ¢

The method of
payment to estats and
allotment holders has
been streamlined to
provide for alternative

E | payees at the holder’s

discretion.




22

60 - Renewal

| land and hereditary

“aliotments or leases

The consent required
for the use of Crown

estate land whether for

has now been divided
between the Minister
and Cabinet on the one
hand and the estate
holder on the other as
appropriate.

23

65—~ Tofi'a Holder.

to keep rent Roll

89 — Consent to :
lease

for the use of Crown
 land and hereditary
‘estate land whether for

f - has now been divided

' and Cabinet on the one
. hand and the estate

The consent required -
allotments or leases
between the Minister

holder on the other as
appropriate '

25

1 91 - Leases to

occupier of land in

excess of statutory

arega

~of greater area than the statutory. are,
~ the Minister Biteecas vt “a

informing  him that - he
~ subdivide such land and to grant from

“Whenever it is found that any person is

holding Tand as a tax allotment which is

such person
intends to

notice m wntmg ta..

out of the same to such person a tax
allotment of the statutory area. '

“The consent reguired

| fand and hereditary
-estate land whether for
‘allotments or leases’

for the use of Crown

has now been dmded
between the Minister
and Cabinet on the one
hand and the estate
holder on the other as .
appropriate

26

93 - Restriction on:

permitting to

occupy area leased

- Ne. pei’son'tu whom a Jease has been granted
" under the pr0v1510ns of the foregoing sections

alien to’ occupy far
es the area thus leased to-

hlm unless such-_'ahen has first obta.lncd a

This has been
amended to confirm
with the amendments
to sections 14 and 15

-

permit in accordance with the provisiens of



“sections 14 and 15 of this Act.

27

95 - Minister to
submit report to ,
Cabinet

{1} Upon receiving the repert of the Director the
Minister shall submit the same with the application to
the Cabinet in order that it may consent to the grant
of the lease; and the Cabinet, if satisfied as to the
ability and character of the applicant, and that he has
complied with section 74 relating to planting, shall
authorize the Minister to grant to the applicant a
Tongan lease of the land proposed to be leased or

-such portion thereof as it may.deem fit.

Sigeithe o fies oalicied

The consent required
for the use of Crown
land anid hereditary
estate land whether for
allotments ar léases
has now been divided
between the Minister
and Cabinet on the one
hiand and the estate
holder on the other as
appropriate.

28

107 - Documents
affecting
mortgages o
be registered

(1) The registration of the .-following
documents affecting mortgages shall be
compulsory: ' S
" (2)  assignations;
(b) . assignations for .the benefit of
o creditors; '
(¢} grants ‘
Administration;

(d)} - grants of probate; _ ,

(¢). injunctions affecting land and
o relcascs of such'injunctidusﬁ; .

aﬂ‘ej:ﬁng;land_s; :

 (g) - orders of ‘Court: appointing -a |
~trustee or trustees or an official

~ receiver, 7
(h)  powers ofattomey;'

) discharge granted in tc_l-ﬁ;s' of |

section [08.hereof;

- (j}  Gazette notice proclaiming’ the |
name of the lawful successor to

an hereditary title;
(k) claim by or on behalf of the heir
© or widow for tax .or town
allotment; S

(0 notification of default; -

(m) sub-iease;

{(n) .agreement, bond or other |
document in any wdy regulating
the - terms of the mortgage

transactio.

of : Létters of

memorials of ~ pending  suits’

This is amended to
include caveats.




2%

109 - Default

possession of the lands morigaged following default
by the mortgagor of any of the obligations to the
mortgagee set out in the mortgage deed or in any

" other document lodged with the Minister in terms of
- the next succeeding section the mortgagee shali_ give

notification both to the mortgagor dhdheEstate
E,"ejﬁ—‘& and to the Minister of his intention to take
possession of the lands mortgaged and may thereafter
take possession at any time after the expiry of 14
days from the date of said notification.

“In the event of the mortgagee wishing to take .

' land and hereditary

‘allotments or leases

The consent required
for the use of Crown

estate land whether for

has now been divided
between the Minister
and Cabinet on the one
hand and the estate
holder on the other as
appropriate

{24 - Form of
Leases

3)
: years except with the consent of Hxs Majesty in

No'léase shall be for a longer terrn than 99

‘1 varicus amendments
"made to the

|- the relevant ancillary
legislation.

“The accoinpéﬁying
for registration of
‘deeds and this -

| consistency with the

The usage in reference
to the Privy Council
has been standardised
throughout the Act to
conform with the

Conpstitution aﬁd
consequential
amendments made to

Act of the Consntunon
of Tonga
(Amendment) Bill has
amended the criteria

amendment has been
included to maintain

Constitution.

31

131 - Documents
affecting leasehold
to be registered

The registration of thc“‘fdllovs._ring documents
.affeCting Icasehol'ds'shal!' be compulsory:
(a) ass1gnmcnts for - ‘the benefit of

) crcditors ; .
(b) ‘grants - of. . ‘Lettcrs - of
- Administration; ‘ :

(cy - ‘grants of probate,

(d) injunctions affecting land and |

releases of such injunctions;
suits

(e) memorials of pending
" affecting lands;
- ‘(f): mortgages (including - therein

. assignments by way of mortgage);’

-This has been

amended to include
caveats.




e

(£} orders of Court appointing a
' trustee or trustees (including the
" appointment or "discharge of a
trustee in bankruptcy
_proceedings);

(h) orders of Court for the sale of
‘interests in land under lease,
transfer or sub-lease;

() - powers of attorney to deal with
any interest in lands whether by
sale,. surrender, mmortgage, or
otherwise, including powers to
execute any document affecting
- lands

- 141 - Land may be

resumed -

_compulsory

The King g Privy Council,
upon any holder to give up possession. of
land held -by him provided that the
Council - is " satisfied” that the land is
‘required for piblic purposes. © -

The usage in reference

“to the Privy Council

has been standardised .
throughout the Act to
conform with the
various amendments

madetothe
Constitotion and

consequential

- amendmerits raade to -
" the relevant ancillary

legislation.

This améndmient.

- 142 - Notice of .

' 'thre thc Crown intends to resume land held by any

33
- resnmption to be ?pcrson, the Miriister shall give to the bolder thereof a | provides foran
given - | notice in wntmg of such intention in the form | increase in thé period -
- | specified in Schedule XIII to this Act,’and the said . | required for notice
notice must be glven at g : | preceding resumption
- | the date on which it is mtended to resume possessmn of land by the Crown.:
of the Iand 1 S
34 143 - . ‘(1) The King may J Privy Council, make The usage in reference
- Compensation to - ‘regulations from time to time specifying to the Privy Qounfzzl
the rates of money compensati'dri to be has been standardiscd
throughout the Act to

resumedland

. under this Part of this Act; and for crops

‘paid for land resumed by the Crown

being grown and for buildings on such
land and the method of cajculanon of

~suchrrates:

conform with the
varjous amendments
made to the
|-Constitition and_
consequential

" | amendments made to

the relevant ancillary’
legislation.




This amendment
ensures charging
orders shail not be
.granfed, )

151 - Power for
| enforcing.
| process of Court

 LordF akéfénua ,

Nobles Nro.z _Representaﬁve for,l—la’apéi _




T

' LAND (AMENDMENT) BILL 2010




Land (Amendment) Bill 2010

- Amangement of Sactians -

-Arrangement of Sections

T

LAND (AMENDMENT) BILL 2010

Section 151 amended - Power for enforcing process of Court. ................ /. e 11

to

Section
1 Short_Title..................................._. .................................................................................... 5
2 Section 11 amended - King May Grant eStates...v.snrerroms oot oo 5
3 Section 14 amended - Alien not 10 0COUPY 180G i .
4" Section 15 amended - Holder hot to permit alien to ocoupy .......ovvvvoeeeeene i
5 Section 18 amended - Conditions of holding........... et b et s st semt et s mena e 6
6 Section 19 amended - General Powers ..~ ceeerearin S N S 6
7 Section 22 amended - Power to make Regulations ..., S 6
8  Section 23 amended - Minister to.define boundaries e e e aes e b saren 7

- 9 Section 31 amended - Holder’s right to Tents ........ieeeyoo ertoeeeeiraseir b pess e mest e o7
10 Section 33 amended - Holder’s right to lease..........oouumvueensoosioeroio R "
11" Section 34 replaced - Holder not to refuse land for allotments - .
12 Section 36 amended — Renewal of leases............. rressseernaneraonens T S
13 - Section 43 amended - Tongan subject may apply for allotment ..ol 7 _
14~ Section 44 amended - Forfeiture .........uuue...... bessiesrasns et rens s, CASRRRRE
15 Section 47 amended - Subdivision of land into allotments exceeding area prescribed in Act, 8 - -
16  Section 50 repealed - Rules for taking lands for AlIOMENLS .........ovoeve e 8
17 Section 51 amended - Subdivision of town allotments, et et b e e e n st s e 8
18 . Section 53 amended - Subdivision of tax allotments. ........... B A 8
19 Section 55 amended - Exchange of allotments..s :
20 Section 56 amended - Tax or town allotment may be leased ORI )

21 Section 57 amended - Rentals ‘ reeresimasrarersasanns Sremmumeseserasnanerrennans 9
22 Section 60 replaced - Renewal s et e 9
23 Section 65(2) repealed — Tofi’a Holder to keep rent Roll ...vvveveooeieo g
24 Section 89 amended - Consent of Cabifit ............ - werrmmesmensaseeninne 10
25 Section 91 amended - Leases to occupier of land in excess of statutory area............. 10

- 26 - Section 93 amended - Restriction on permitting to occupy area Jeased SRR |
27 Section 95 amended - Minister to submit report to Cabinet........................
28 _ Section 107 amended - Documglts_atf&ctingumortgages-tubefregistered—.r
29 Section 109 amended - Default ... . S
30 Section 124 amended - Form of LSS e il
31 Section 131 amended - Documents affecting leasehold to be registered ...................1 1
32 Section 141 amended - Land may be resumed compulsory S SRSV |
33 Section 142 amended - Notice of resumption to be given................... S 11
34 Section 143 amended - Compensation to resumed land..... ettt rp e ens 11



Land (Amendment) Bill 2015

Arrangement of Set_:ticms

to



Land (Amendment) Bill 2010

T

LAN]) (AMENDMENT) BILL 2010

A BILL FOR AN ACT TO MAKE VARIOUS AMENDMENTS TO REVISE THE LAND

ACT

follows:

EBE IT ENACTED by the King and the Legislative Assembly of Tonga in the Legislature of the Kingdom as

Y

Short Title -
{ I) This Act may be cited as the Land (Amendment) Act 2010

' @) In tlns Act, the Land Act (Cap 132) as amended is refetred to as’ ‘the Pnncxpal Act”

Sectron £k amended ng may grant estates

Section 11 of the Principal Act s amended by repeahng the words “_The King wﬂh the coneent of the
Privy Council “and replacmg wzth the ng in any Ceuncul” ‘ : : :

Sechon 14 amended Allen not to occupy land
Sectlon 14 of the Actis amended by: - - .

(@) repcalmg the words “to hold or to resxde upon or”; _
® addmg after the word “land” the words “for cemmercial purposes™,

Section 15 amended - Helder not to permit aliepn to occupy

Section 15 of the Act is amended by: - - E

(@ }epealing the words © reside upon or”; _ _ S
(b)  adding after the word “holding” the words “for.eommercial purposes”.

to
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S : Sectmn 18 amended Conditions of hold:ng
Section 18 of the Principal Act is amended by: - }

(@) adding at the end of sub-section (1) the words “in respect of crown land or of hereditary estate -
-holders in respect of thelr estates.”;

('b) in sub- -section (2):- _ .
(i) addlng after “Cabinet” the words “or the estate holder as the case may be”,
.(ii)' deleting the word “Land” before “Court”; and
(iii) deleting the word “town” where it appears.

(¢}  in sub-section (3):-

(i) in the English version only inserting a full stop after “subsection” at the end of the
penultimate line and deleting all words thereafter; : ' :

(ii) and deletmg the word “town” where it appears;
(iiiy adding after “Cabinet” “or the estate holder as the case may be™ an,

(iv) in the Tongan versnon only, inserting “(2),” after the word “si’{” and the second to last line
and repeal the remaining words of the sentence, :

6 Séction_ 19 amended - General Powers
‘Section 19 of the Principal Act is amended by: -
(@ addmg after the word “allotments” in sub-section (2) on crown Iand”
(b)  insub-section (3) by adding aﬁer penmts” the words “in respect of érown land”;

(¢)  inthe Torgan version only inserting after the word “Kapmetr” m hne two of sub-section (3) the
words ““o kapau ko e kelekele ‘a e Tu’i™; ,

- {d) in the Enghsh versnon onIy, in Ime 2 of sub-sectmn (3) by addmg the word “any” between
- “in” and “Counéil”;

(¢) in the English version only, deletmg the words “reside upon in sub—sectxon (4) and subsututmg
: occupy” . , ;
@ in the Enghsh verslon only, deleting thé word “premis es” and stibstituﬁng ,“Iand” in sub-section.
(g in the Tongan version only deleting the words “fale pe” in sub—secnon (4) _
(k) in sub-section (7) by deleting “to pay” and replacmg it w1th “ensure payment of” and by adding
after “Treasury” the words “or to such alternative payee as the holder of the estat.e or allotment -
shall bave nominated by notice in writing to the Minister:”;

(i) by adding after “and” of sub-section (7) the words — “where such payment has been made into
the Treasury™; : '

)] sub-section (7) by repealing “ten” and replacing it with “two and a half”; an
e —{})——-adding-in- sub=sectmn (8) affer the word “Tristees” » the words “mth in six months™,

7 Section 22 amended - Power to make Reguiations
Section 22 of the Principal Act is,alznend_éd-byf - ' o
(a) - sub-section (I} by repealing “with the consent of the” and replacing these words with “in™; and

(b) repealing'sub—section,(tl) and :_'eplaéing it with: ---
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12

Section 23 amended - Minister to define boundaries -

In the English version orﬂy, section 23 of the Principal Act is amended by, in sub-section (4) by
repealing “may” and replacing it with “shall”,

“Also, in accordance with the provisions of section 19(7) he shall receive the rent reserved in any

_ lease demising a part of the estate for a term of years,”.,

Section 33 amended - Holder’s right to lease

Section 33 of the Principal Actis amended by: - |

(2) amending the Headnote to read “Holder’s right to grant™;

(b)  repealing the whole of 7 se.ct;'on 33 and répIac':'n'g it with the fdllowing:- :

“The estate h_oldef may pursuant to the provisions of the law grant or lease allotments from his
estate that has not been granted to anyone else.,”, ~ _ L '

Provided that an estate holder shall be entitled to reserve such portion of his héreditary estate as _' e

- he alone shall determine, for the sole use of himself and his successors in title,”

Section 36 amended %ngﬁval of leases o : :
(1) Section 36( 1} of ihe Pn'néipal Act is repealed and.replacedw{th the following: L -
~ “Onthe eicpiration of any lease of land forming part of any hereditary estate or of an allotment,

the holder of such hereditary estate or allotment, after a request jn writing to do so by the holder
-of the expiring lease, not less than'3 months before the termination of the expiring lease, may

grant to such holder of such expiring lease a further lease. for 2 period not exceeding that
granted in the expiring lease: _ ' I o L
_Provided always that no lease shall be granted ynder this section “dléreby the total period of the
original lease and any leases granted under this section shall exceed 99 Yyears, uniess the prior
consent of His Majesty in Privy Council has been obtained.” - -

— ‘___L__..;-7v__.——-(2)4-14411e——Eﬂglish—*version—only,'—se‘c'fi’ﬁﬁ'?ﬁ(ZJ 15 amended by insert'ing the word *Privy” before

13

. .“Counc_:i]” I the final line of the Proviso.

Section 43 amended - Tongan subject may apply for allotment
Section 43 of the Principal Act is amended by: - AR

(a) adding at the end of sub-section (2)(a) the words: “m_fespect-df erm Lahd, and fo the Estate

Holder in respect of his Hereditary Estates.™; and

t o
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(b)'. adding in sub-sectlon (2)(b) aﬂer “Minister” the words “or the Estate Holder as the case may |
be "’

.14 Section 44 amended - Forfeiture

Section 44 (2) of the i’rinclpal Act is amended by addmg after “2 years” the foilowing - “without
making provision for the use cf the allotment in his absence”.

15 Section 47 amended - Subdivision of land into allotments exceeding area prescribed
in Act,

Section 47 of the Principal Act is amended by: -
(@)  in sub-section (1) repealing the words “provided in the oplmon of Cabinet”; and

(b)  in sub-section {2) repealmg the words “with the consent of Cabinet”,

16 . Section 50 repealed Rules for takmg lands for alloiments
 Section 50 of the Prmcxpa! Actis repealed ' ‘

17 . ,Sectlon 51 amended - Subdlwswn of town al!oiments
. Section 51( 1} of the Principal Act is amended by -

(1) inthe English version only, by adding after “M1mstcr” in the penultimate line, the words “or
_the Estate Holder as the case may be”; and . ‘ :

(2)  in the Tongan version onIy after “ans1ta” in the last line inserting the words “pe koe taha
ma’u tofi'a”. ‘ : S L

| 18 Section 53 amended Subdms:on oftax allotments
Section 53( 1) is amended by adding at the end a Proviso in the followmg terms: -

rF‘rfwn:led that no subdwu;mn of a tax allotment en Hereditary Esta_te is valid with_but the prier .
_ ‘written consent of the Estate Holder.” N _ " o

19 Sectton 55 amended - Exchange of al!otments
(1) Section 55( 1) of the Principal Act is repealed and rep]aced by the fol]owmg -

“(a) An allotrnent holder may exchange hlS town or tax allotment for the fown or tax .
allotment of another allotment hoider with the consent of the Estate Holder in the
case of Hereditary Estate and the Cabinet in the case of Crown Land,

(b) " An allotment holder, who holds_a_mm,omax-auetmen%en-m—heredmm”rﬁ@—*

" exchange his town or tax allotment for an unallocated town or tax allotment on the
same hereditary estats, or on another hereditary estate of the same noble or
- matapule, with the consent of the Estate Hoider.
{c) An allotment holder who holds a town or tax allotment on Crown Land, may
exchange his town or tax allotment for an unallocated town or tax. alIotment on
Crown Land with the consent of the Cabmet on the recummendatxon of the
Minister,” . - :

_t‘o |
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21

22

(2)  Section 55(2) is renumbered Section 55(4) and the v.;ord “Cabinet” is repealed and replaced
with “the Court”, T ' ' ‘

(3)  Section 35 (3)is rentmbered Clause 53(5) and the words “and (2)” are repealed and replaced
with “(2)and (3). ' . . : o ‘

Section 56 amended - Tax or town aliotment may be leased

‘Section 56 of the Principal Act is amended by: -

® in( inserting after “Cabinet” the words “or the hereditary estate holder as the case may be™;
and : :

(B in(v) by adding after “mongage”_the words “or encumbrance or other form of security
whatsoever.”, : ' o '

Section 57 amended - Rentals
Section 57 émiénded by:
(& repealing sub-section (1);

‘ (B) renumbering_sub—s:ct_ion (2) as (1) a:jd:'dleleting the words “of a town allotrpent” appearing

therein; ‘
{(¢) inserting a new sub-section (2) as follows:

(4  repealing sub-section (3); and

(€} renumbering sub-section (4) as (3),

Section 60 replaced - Renewal ST .
Section 60 of the Prinicipal Act js repealed and replaced with the following s -

 “60 Renewal

Any lease granted under this Act may contain an autom tic right of renewal or.an option

'to renew provided that any renewal of a lease granted in terms of thig Part of the Act shall

be subject to the consent of the lessor: - _

(2)  and Cabinet in the case of crow land; and |

(b)  the estate holder in the case of his hereditary estates:

And provided that in the case of a lease of the whole or any‘;')art of a Tax allotment the

N —brig—inai-and—fenewa'l'peﬁvds together shall not exceed 30 years.”

23 Section 65(2) repealed - Tofi’a Holder to keep rent Rolj
Section 65(2) of the Principal Act is repealed. "
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25

26

28

Section 89 amended - Consent of Cabmet :
Section 89 of the Principal Act and the Headnote are repealed and replaced with the following:

" “89  Consent to Lease

The allotment holder may lease a portion of his allotment but no leage shail be
granted except with: ‘

(a) the consent of the Cabinet, in the case of Crown land; and
(b) the consent of the hereditary estate holder, in the case of his hereditary estate.”

Section 91 amended - - Leases to occuprer of land in excess of statutory area

Section 91(1) of the Prmcrpal Act is amended by adding after “Mrmster” the words:-

“in the case of Crown Land, and the estate holder in the case of his heredltary estates”

-Sectlon 93 amended Restnctron on permlttmg to occupy area leased

Sectwn 93 of the Prmcrpal Act is amended by: -

(a) " inthe Engllsh version on]y, deletmg the words “or resrde within” in line 2

(b} inthe Tongan versmn only the words “pe nofo ‘i ha koIekeIe in line 3;

(© " in the English versmn only, deletmg the words “to reside therem” in Ime 3;

(d)-i .m the Tongan version only, delenug the words “ma’ u ha ngofua ke nofo” in line 4; and
(e msertmg aﬂ:er occupy” the words “for’ commercral purposes

' Sectron 95 amended Minister to submlt report to Cabmet

Section. 95 of the Principal Act is amended by renumbenng the current section as sub—sectxon (1) and

-addmg at the end a further new sub-sectron (2) in the f"oIIowmg terms

“{2) This section apphes only to the lease of Crown Land.”

' Sect:on 107 amended Documents affectmg mortgages to be registered

Section 107(1) of the Principal Act is amended by adding where appropriate a new paragraph as
follows . : ' ‘ o '

- “(ee) caveats; «

29

Section 109 amended - Default
Section 109(1) of the Principal Act is amended by - -
(1) in the Enghsh versmn only, addmg after “mortgagor” in line 5 %, and the estate holder”;

(2) in the Tongan version onIy, adding after “mokasoa” i in line 6 the words “, moe taha ma'u tofi’a”.

10
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30 Section 1 24 amended - Form of Leases
Section 124 of the Prmczpal Act is amended by:-
(@  inthe English version only, addmg the word “Prwy” before “Councﬂ” in subsection (3); and

(B - by amending subsection (4) by repealing the subsect:cm except for the epening words “Every
Lease shall be signed and sealed” and replacing same with “in accordance with Clause 110 of
the Constitution.”.

Y Sectlon 131 amended - Documents affectmg leasehold to be registered
Sectwn 131 of the Principal Act is amended by adding where appropriate a new paragraph as follows:

“(dd) caveats; «

32 Sectlon 141 amended Land may be resumed cornpulsory
' Section 141(1) of the Principal Act is amended by:
(a) repealing the words “may with the consent of the” and replacmg them w:th “in"; and

' (b) in the Enghsh version on]y, msertmg after “any Council” the word “may”

33 Section 142 amended Notice of resumpt:on iao be glven
' Sectmu 142 of the Pnnc:pal Act is amended by:-
( 1y repeahng “thirty. (30)” and replacmg it with “(90)”
(2) in the Tongan version only, repealmg (30) and replacmg it with “(90)”

34 Section 143 amended Compensatlon to resumed Iand

Section 143(1) of the Principal Act is amended by deleting the ‘words “may with the consent of the”.
and replacmg them w:th “m” T _ : ,

35 Sect:on 151 amended Power for enforcmg process of Court. . ,
 Section 151 of the Pnnc:pal Act is amended by adding a new subsectlon (3) in the follomng terms: -

“3) Notmthstandmg the foregmng provisions of this sectlon no cha_rging order shall be
granted for the enforcement of any. _]udgment or order of the Court (or any Court on -
appeal thereﬁ-om).” : o ' :

Passed in the Legislative Assembly this - dayof - . 2010.

to i
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- ACT OF CONSTITUTION OF TONGA (AMENDMENT) BILL 2010

Explanatory Notes

(This note does not form part of the Bill but is'intended to explain its purpose and effect)

Background

. This Bill intends to accompany the Land

(Amendment)lBill 2010 and provides the appropriate ancillary

amendments thereto in order to maintain consistency of the latter with the Constitution of Tonga,

The following tabulation provides for the manner in which the Bill achieves the foregoing by enumerating the

relevant clause in the

Constitution of Tonga which has been amended and the effect t

hereof:

Section
in this

Bill

Clause amended in
the Constitution

Content of the clause, sub-clause or paragraph
and relevant amendment made thereto -

| Effeet

1

Short Title to Bill  self explanatory

2

105 < Terms of

| Leases -

The new clause 105
reflects the proposed
amendment to the
Land Act with respect -
to the consent required
for the use of Crown
land and hereditary
estate land whether for

" | allothents or leases,

w.hich has now been
divided between the

| Minister and Cabinet

on the one hand and
the estate holderon -

.| the other as
appropriate,

' 'The_-réquirelnént- for -
| approval of His

Majesty in Council has’

| | been retained for -

leases exceeding 99 -
years, - o

' 108 ~ Church Lands
not to be sub-let .
without permission

‘purposes or to sub-let to an

Rt 28, an

No leases of any'toWn site shall in future be granted
to any religious body for any purpose unless there are

thirty adults, male and female, of such church in that

town, and it shall not be lawful for any religious body

to use such leased lands for other than religious - -
person without the prior

i
CHY ¥

d upon satisfactory proof before a Cdurt_
that any such land has been sub-let without consent,

.such land shalt revert to the person from whom the

The amendment to this |
clause also reflects the |
proposed amendment
to the Land Act with
respect to the consent
required for the use of
Crown land and .

| hereditary estate Jand

whether for allotments
or leases which has
now been divided = -
between the Minister

land was leased, or to his successor in title as the case




-and Cabinet on the one
hand and the estate
holder on the other as
appropriate.

may be,

The new clause 110
provides a more
consistent mechanism
and set of criteria for - -
the registration of
deeds which ensures
that the Land Act as it

 { 1s proposed to be. '
' | amended in particular .
at section 124 with-
respect to the Form or
Leases maintains
consistency with the
Constitution of Tonga,

110 — Registration
of deeds

Thie new clause retains
the requirement for. -
approval of His-
Majesty in Council has
been retained for
leases exceeding 99

-11_-4 - No lease
elc. Without T
consent:




years,

Lord Fakafanua

Nobles No.z Representatwe for Ha apa1
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Bill 2010 o : ' . Arrangement of Sections

T

ACT OF CONSTITUTION OF TONGA (AMENDMENT) (NO. 4)

BILL 2010

Arrangement of Sectlons

-Section ] , _
r  SBOR T it o S
2 Clause 105 replaced — Terms of Leases ............, . SRR |

3 Clause 108 amended — — Church Lands not to be sub let w1thout permrssmn SRR

4 _ Clause 110 repealed — Reglstratlon of deeds .............................. 6 _
5 Clause 114 - No lease etc. w1thout consent... 6 )
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ACT OF CONSTITUTION OF TONGA (AM]L‘NDMENT) (N 0. 4)
| BILL 2010

A BILL FOR AN ACT TO MAKE VARIOUS AMENDMENTS TO REVISE THE
o , CONSTITUT_IQN S - -

BE IT ENACTED by the King and the Legislative Aesembly of”'l‘onga in the Legislature'of tl1e Kingdom as .
feilows _ ' o . o '

1 ShortTitle ST
( I) This Act may be ctted as the Act of Constxtutmn of Tonga (Amendment) (No 4) Act 2010
‘ 2) . Inthis Act, the Aet of COﬂStll'UflOn of Tonga, as amended is refen'ed to as “the Pn nclpal Act” SR

2 Clause 105 replaced Tenns of Leases ¥ _' : o
‘ Clause 105 of the Prmc:pal Act is repealed and replaced w:th the t"ellowmg . 3

. “l 05 Terms ef Leases

() In the case of Govemme_nt Lend the Cabmet shall detenmne the terms for whlch R

- Leases shall be granted.

@ In the case of his Heredltary Estates the estate holder shall determme the terms f'or
' ~ which leases shallrbe granted,. - . o

3) | Notw:thstandmg the. foregomg sub-clauses a lease shall not be granted fora penod
in excess of 99 years thhout the consent of Hns Majesty in any Councxl " :

3 ‘ Clause 108 amended Church Lands not to be eub—let wlthout permmslon _
g Clause 108 of the Pnnclpal Act is amended by addmg aﬁer the word “Cabm_et” the followmg: -

B Pages
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~ Section2 2010

“in the case of Government Land and the estate holder in the case of hijs Héreditary Estates,,

4 Clause 110 repealed - Registration of deeds _ _
Clause 110 of the Principal Act is repealed and réplaéed with the following: -

. “110 Registration of deeds ‘ _ _ -
(1) All leases, sub-leases, transfers and other deeds whatsoever dealing with leased
- Iand shall be signed: - o o ' ‘
{3 " bythe King in respect of thg Royal Estates and Royal Family Estates:
(b by the estate holder in respect of his_hereditary estates; and,_
(c)" by the Minister of Lands in all other cases, ' - _
(2)  All leases, sub-leases, transfers and other deeds whatsoever dealing with leased
land, after signature in accordance with sub-clause (1), forthwith shall be registered

in the Office of the Minister of Lands, where the Minister shall affix the seal of his
office to such deeds, : : s ‘ :

(3) Al leases, sub-leases, transfer and 6thei' deeds whétéoever'dealing with Jeased

land, unless and unti] registered in accordance with sub-clause (2), are invalid and - '
unenforceable for all legal ptirpbsesiwhatsoeve_r.” : o : S

5 - Clause 114 - No lease efc. without consent .
 Clause 114 of the Principal Act is repealed and replaced with the following: -

_“1_14' No lease etc, witl_luutéons'eht. . o o SRR S
(1) Neo jeasé,_ sub-lease, tran.éfer'o_f a lease; or transfer of a sub-lease, where the total

- term, including renewals, ‘is over 99. years, shall be granted- without the prior
* consent of His Majesty in Privy Coungil.” - .- -7 T Cen

: Paéscd_'.i;i the LegislativeA_ssembly this B 'i"'day'-of LT 2010 L

_.Pag:ee . to
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{This note doe

Ba ckgrdu nd

This Bill intends to accompany the Land

Explnnafory Notes

s not form part of the Bill but is intended to explain its purpose and effect)

(Amendment) Bill 2010 and provides the appropriate ancillary

amendments thereto in order to maintain consistency of the latter with the Constitution of Tonga.

The following taﬁulation provides for the manner in whick the Bill
relevant clause in the Constitution of Tonga which has been amend

achieves the foregoing by enumeratin'g.the
ed and the effect thereof: - '

Co:itent of the clause, sub-clause or paragraph
and relevant améndment made thereto -

' Effect .

Short Title to Bill - self explanatory

| Minister and Cabinet |

.| the other as
appropriate.

'| approval of His

 been retained for

The new clause 105
reflects the proposed
amendment to the
Land Act with respect
to the consent required
forthe use of Crown
land and hereditary
estate land whethér for
allotthents or leases, -
which has now been
divided between the

ontheone handand | .
the estate holderon

The Tequirement for
Majesty in Council has’

leases exceeding 99 |
years. '

Section | Clause amended in

in this | the Constitution

Bill '

] .

2 105 - Terms of
Leases

3 | 108~ Church Lands
not to be sub-let -
without permission

purposes or to sub-let to an
consent of Cabinet }

No leases of any town site shall in future be granted

to any religious body for any purpose unless there are
thirty adults, male and female, of such church in that
town, and it shall not be lawful for any religious body
fo use such leased lands for other than religious ~ *
: person without the prior
iy

1 155 I : .
Estates, and upon satisfactory proof before a Court
that any such land has been sub-let without consent,

_such land shall revert to the person from whom the

| Crown land and -

The amendment to this
clause also reflects the
proposed amendment
to the Land Act with
respect to the consent
required for the use of |.

hereditary estate land’
whether for allotmerits
or leases which has
now been divided
between the Minister .

land was leased, or to his successor in title as the case
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SUPREME COURT (AMENDMENTj BILL 2010
Explanatory Notes
(This note does not form part of the Bill but is intended to explain its purpdse and effect)

. Background

This Bill intends to accompany the Land (Ajﬁendment) Bill 2010 and provides the appropriate anc'illary .
amendments thereto in order to maintain consistency-of the latter with the Supreme Court Act.

The following tabulation provides for the manner in which the Bill achieves the foregoing by enumerating the
relevant provision in the Supreme Court Act which has been amended and the effect thereof:

Section | Section amended in | Content of the section, sub-section or paragraph Effect

in this | the Land Act | and relevant amendment made thereto
Bill : - ’
1 : : Short Title to Bill - self explanatory
2 New section 17 ~ This amendment
Bar on charging brings the Supreme
orders Court Act into
conformity with the
proposed amendment

to section 151 of the
Land Act.

P

Lord Fakafanua

Nobles No.2 Representative for Ha'apai




. . ' ’ . |
h . + . . . .
i
.




Supreme Court (Amendment) Bill 2610 _ . Arrangement of Sections

T

SUPREME COURT (AMENDMENT) BILL 2010

Arrangément of Sections

Section ‘
1 SHOTE THE neeoeene oo sersesss o e oo e e 5
2 New SeCHON 19 INSEITEA ..o cerencre e cereseresresereesseesessseessemmssessess eeemesesesess e e 5
S L Page 3
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SUPREME COURT (AMENDMENT) BILL. 2010

A BILL FOR AN ACT TO AMEND THE SUPREME COURT ACT

BE IT ENACTED by the King and the Legislative Assembly of Tonga in the Legislature of the Kingdom as
follows: : '

1 Short Title
(1) This Act may be cited as the Supreme Court (Amendment) Act 2010.
(2) In this Act, the Supreme Court Act (Cap. 10) as amended, is referred to as “the Principal Act”.

2 New section 17 inserted — Bar on charging orders
The Principal Act is amended by inserting the following new provision:-

“17 Bar on charging orders

In any Rules of the Supreme Court from time to time in force, for the enforcement of any
judgement or order of the Supreme Court (or any Court on appeal therefrom) no charging
order shail be granted over any interest in Land whatsoever (including, without prejudice
to the foregoing generality, any leasehold interest or interest under a sub-lease).”

' Passed in the Legislative Assembly this day of - 2010
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