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~ FOREWORD

God and Tonga are my-Inheritance."Divine Creation has bestowed
upon Mankind the right to life and enjoyment of His creations.
Everywhere in the world today the right to'ohﬁain land is not
free except in Tonga. We are fortun:te th:t for over a century
we have enjoyed these rights which our first Constitytional
'chereign enacted jmto our laws as a heritage for his people.

Our lend tenure systew and its protective arrangements

puarantees the TOhﬂan a home and land for farming so that he
may be free from want and denrivatlon. He is also protected
from 1osing his home. It is a noble thought and a nobln Act,

With the passage of time_our sociéty'has chénged,-our pgdple
'haQP increased in numbers and our iife styles and values
influenced by our contact with the outSide w0r1d anc hlghar
1earn1ng and educatlon Trade and. commnrce are alsg condi-
tioning our lives and there are visible 51gns of new dlrectlons.
A1l these sare placing pressures and stresses on our ‘system

and our land Land does not increase but decreases w1tb

nopulatlons arowth

As a former Minister of Lands for many years I am intimately
aware of the working af that Ministry and I belleve that the
Commissioning of this report has heen timely. Uuring my term
of office in the Ministry and row as Prime Mlnlster I have not
beon unmindfil of the needs of our people and some of the
problems re¢uiring resolutions1 I '

I an pleased to welcome this Report of the Royal Land Commi~
ssion which 'lis Majesty Ki.n'r Taufa'ahau Tupou IV had graciously '
deem it desirable and necessary to ascertain the state of all
practices, usaves and lews relating to land in the Kingdom,

It is my fervent hope and wish thst.we might leirn from this
renort what is good or had for us and adopt that which will
senefit us/in the future. -
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Cur hevitage of free land ownership for evafy male Tongen aged
15 years or over iz being threatened by diminishing of land
thrbugh erowth of nopulation, Thosz who slrezdy have land are
fortunate. Tn resnect of those who have vet to be granted land
a large number will receive grants but some will be without it.
There should be no grievances or szetionalisation of blame over
matters which are beyond our contrel. We az n peonle h=ve
alwavs pnssessed a sense of pride, belonging #=nd sharing in our
common achievement or misfortune., & naw direction may have to

. be adopted_and I believe it is timely for me o urze each and
every sector of our community to be unitad in purpose and in
the common cause of seeking and finding sclutions for peace
stability and ‘well being of Tonga now and in the future.

HRH PRIMUT TV IPRTTHATS

PRIME MINTDTER

Nuku'talofn
30 January 1985



ACKNOWLEDGMENTS

The work of the Comaission heving been compietedl I turn my
_ thoughts to a more pleasunt and equally important task of

. expressing and recording wy appreciations and those of my
fellow Commissioners, It is difficult for me personally to
separate the dual roles I have in performing this task.

First as Minister of Lands I am truly grateful to have
participated in this exercise and am humbled and honoured to
share in the mnticipstion of its release. DUring my term of
office as Minister I have reaiised certain inadeguacies which
have been partly abtributed to the limitations of our land laws
and difficulties in its application and partly to my own

failings.

As Minister I have aiways strived to administer the Land Act
with impartiality and fairness and to update the workings

of the Ministry because of its special importance to His
Majestyts subjecis, It iz therefore particularly pleasing that
this work wilch I belleve was long overdue, has been carried
out and completed whilst it is still my humble honour to serve
His Majesty, the Government and people of Tonga.

In my role as Chairmsn of the Royal Land Cemmission, 1 pay
tribute to its completlion and the fact that I and all the
other Commissioners were honoured with this responsibility,
Collectivelr and incividun’ly we extend to His Majesty King:
Taufa'ahau Jupou IV aur greetings, humble appreciation and

best wishes,

The concepts ani principles embodied in the Land Act had its
origing from the foresd and visions of Hls Majesty King
George Tupow I, His impreszions eznd speeches to parliament

were restated inio siofutory forwe, Not unlike his predecessors
and forefathers His Majesty King Taufa'ahau Tupou IV speeches
as recited in Secticn A of this report and initiative have

been responsitle for the estzblishment



of the second Royal Land Commission in the history of our
land system. He had'graciously and benevolently deemed it

- desirable and necessary to review all practices, usapes and

laws relating to land in the Kingdoft to meet the needs,
interest .and welfare of His subjects, BRI

This report and its recommendations have taken into. account -
all rurrent practices and it is hoped +hat certain liberalisa~
tion appearlnn therein accords with Your Majesty s pleasure,
In line with the progress made durlng the last century, the

- development and maintenance of- a God fearing people, advance- -

ment in education, development of trade and commerce, changing

‘values and lifestyles and in the total context of the Tongan

Iife now and in the future, we have taken the liberty to
recommend changes, :Changes which we believe are consonant.

“ with ‘the times and will constitute a new emancipation under
_ Your Reign, ‘

' Your Majesty's Royal traditions have been perpetuated and the
- heritage of Your peopl¢ have not been departed from, A new

direction has been formulated and it is submitted with respects

-that the laws as recommerided are updated and in line with

current prdctices, : o %?
I am deeply honoured to have been appointed Chairman of the
Royal Land Commission and to present this repor: with the
assurances given above, With humility on my b=11f and on
behalf of each Commissioner we would like to eytend our

personal appreciations-for our appointments arvl for Your

Malesty's royal indulgence in extending the term of the
Commission to the 31st January 1985 to enable cur report to

be completed,

\v
Yhilst the work of the Commlssion was in progress I recelved

'personal encouragement and suﬂport from my colleagues in

Privy Council and Ceblnet wltho&; which we would have found

our task more difficult, They were also conScious of the need
for and the time within which this- report must be completed,
Your assistance haﬁe been welcomed arid appreciated.
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T record in this achnowledgement the untimely death and loss
of oné of our Commissioners. Tomiteau Finau died on the
28th October 1984 and was buried at Nukunuku, His work and
contributions to the Commission are appreciated and sadly
missed. To his widow and family I extend our heartfelt

appreciation and condolences.

1t is not possible in this tribute to personally name and
+hank everyore individually who centributed to the work of
the Commission, Most of you were thanked personally and
those who had not been thanked this report has recorded at
-appropriate places our appreciation. In this respect I
refer to pesople who submitted written submissions and those who
appeared before us at the public hearings and helped us at
the venues where the hearings were conducted. In addition I
thank the people who attended the hearings but mede o ‘oral
submissions. It is said by a famous person that "those who
only stand and walt, also serve". Its meaning is not lest,
It applies to all the people at Vava'u, Ha'apai, 'Eua, two
Niuas and Tongatapu who welcomed and received the Commission.

I list here the venues and thank the owners of these premises
for their generosity and kindness in allowing the Commission
to conduct its meetings therein free of charge viz:

Toli{afe Hall, Tongoleleka, Ha'apai
FiCI Youth Hall, 'Ohomua, 'Eua
Lupepau u Maxi Hail, Futu, Eua
Fatuilangi Tele'a Ua Hall, Lapaha
Roman’ Catholic Church Hall Kolonga
FWCT . Youth Hall, Navutoka
Community Hall, Ha'asini

Roman Catholic Church Hall, Houma
Feletave Community Hall, Nukunuku
Residence of the FWCT Minister, Kolovai
Community Centre, Koloval '
FYCT Hall, Folaha

Tevita Litits Hall, Vaini.



Finally but not least I thank my fellow Commissioners amd
our Secretary. I have appreciated your assistance,
cooperation, ‘dedication and willingness to give your best,
Our work has come to an end, but it is the beginning for
others, : ’

Roval Land Commission
31.1.1985
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THE ROVAL LAHD COMMISSTON

On its Peview

of

———

A1l Practices, Usages and lLaws

Relating to Land

PREAMBLE
TZRM3 OF RZFIRENCE

WHERTAS The King in Council has deemed it'desirable and
necessary to review all practices, usages and lews relating
to land in the Kingdom to meet the needs, interests and

welfare of His subjects.

AND WHEREAS it is deemed necessary that a Land Commission be
established to inouire into such vractices, usages and laws,

NOW THYRSFORE pursuant to the powers conferred by Section 2(1)
of the Royal Commissions Act (Cap. 42) the King in Council
hereby issue this Commission and appoint the persorns whose

" names sre set out hereunder t- be Commissioners and authorise
them to review and update all practices, usages and laws
relzting to land in the Kingdom. '

The Commistioners are :

1.  B&RGON TUITA .

2.  BARON VAZA

3, HON. Vit'wHALA

4,  DAVID P. TUPOU
p
b

TOMITA2U FINAU
', CLIVE TDWiRDS

{a)  THAT the Commissioners in carrying out this inguiry
into the matters hereinbefore referred to-shall. make
and determine.their own rules of nrocedure and have
all the powers and suthority conferred by the
Royal Commissions fct.

(b)  THAT BARON TUITA be and is hereby arpointed Chairman

of Commissioners.



II.

(¢} THAT the Chairman of Commizsioners and three other

Commissioners shall censtitute a quorum,

(d) THAT the Commissioners shall meet at Nuku'aslofa and
such other plecés and times as the? deem n2cessary and
shall make and render their report to the King in
Council on or before the 30th day of July 1984 at such
time or date as may bhe determined by the King in

Council.

(e) THAT the inguiry of the Commission may te held iy
public or npriv:ite as determined by the Commission from

time to time.

—
ity
o

THAT the Commissioners shall recelve such travelling
exnenses, monthly and meeting allowances as deterwined
by the Cabizet.

(g} TYAT the Commissioners or one or more of them as
deternined by the Chairmen may travel overseas for the
purpose of obtaining information to assist the Commi-
ssion in its inquiry and report. '

(h)  THAT 'ALISI NUMI4 TAUMORPEAU ‘be and is hereby appointed
as Secretary to the Commission and shall receive such

remuneration as determined by Cabinet,

Given under my hand and seal this 22nd day of April 1983,

TAUFAYAHAU TUPOU TV
KING OF TONGA

AMENDMENTS TC AROVE THRMS OF RIFERENCE

{a)  Amendment as to Quorum of Commiésionzu

WHEREAS ‘the King in Council issued a Royal Land
Commission on the 22nd April 1983 pursuant to the powers
conferred by the Royal Commissions Act (Can. 42},

ﬂND_WHﬂREAS it was provided under the said Commission
that a gquorum thoreof shell consist of the Choirman
-and three other Commissioners..
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IND WHERTAS for eosier 0perétion snd grester efficiency
of the Commission it is deemed desirable that it's
quorum be reduced to consist of the Chairman and two

- other Commissioners.

N0 THEREFORE the King in Council acting in pursuance

of the powers conferred under snd by virtue of the

Royal Commissions Act (Cap. 42) HEREBY direct suthorise
and declere that henceforth the Chairman of Commissioners
ant two other Commissioners shall conétitute a quorum

of the Royal Land Commission. ‘

Made at the Palace, Nuku'alofa tnis 1%th day of April 1984,

By Command,
Filimone M. Tongilava
Cler« to Privy Council

(b)  Amendment as to date of report by Commission :

That the dute for the final report by the Royal Land:
Commission to the King in Privy Council namely the
30th day of April 1984 he and is hereby extended to
‘the 31st day of January 1985 pursuant to His Majesty's
Privy Council decision WPF~LSR 1/1 dated the

20th day of July 1984,

b

-COMMISSIONERS

A brief resume on members of the Commission are detailed
below:

(1) Baron Tuita : Minister of Lands - to
K act as Chairman,

(ii) Baron Vaea : Minister of Labour, Commerce
and Tndustries. Also a
Noble, Dual role - repre-
senting a view point from
Commerce and Industries as
well as estate holder,



Iv.

" At the time Governor.of
Ha'apai former Secretary of
' Tonga Traditions Committee -

(iii) VHonourabie Ve'ehala

representing a viewpoint
from Nobility and estate
holders.

S (iv) Mrow. Clive Edwards : Barrister and Solicitor.
E 7 puckland City Councillor,
‘Former Lecturer in Commercial
Law (Auckland Tectnical
Institute 1962 - 1964) -
| fepfeéénfiﬁg”a view point
from the people.
Crown Solicitor. Considera-
ble exp riences and well
versed in Land Law and The
. Constitution.= représenting
-viewpoint from Crown.

{(v) Mr David Tupou

(vi) Mr Tomiteau Finau ~ : Former Member of Parliament.
T 'Former Member of Commodltles
Board. '
Legal ‘Adviseér ‘of Methodist
Chﬁfbh and Practising Lawyer
representing a viewpoint
from the péople.

DEATH OF COMMISSIONER
TOMITEAU FINAU

As a result of a long term health problem and'brief pefiod

of hosnitalisation Commissioner Tomiteau Flnau died at ‘
Vaiola Hospital on the 28th day of October 1984 and was buried
at Nukunuku, . Members of the Commission attended his funeral
service and burial and paid-their tribute and respects to |
the widow and family. His ‘work and constibutions to the
Commission are appreciated and sadly missed.



(2)

(c)

()

Section 4 : (1)

Section 6

Section 7

(b) Section 5 :

(2)

V.

POWIR3: OF COMMISSIONERS

UNDTR ROYAL COMMISSIONS ACT

(CAP. 42)

It shall be the duty of the Commissioners .
to make a full, faithful and impartial
inquiry in accordance'with the terms of
the Commission and to report the result
of the inguiry to His Majestv accordingly,

If any Commissioner fail to agree with
the report of the majority of the 7
Commissioners he shall submit a separate
report, which shall be presented to His
Majesty with the report of the Commission.

His Majesty in Council may appoint a
secretary to sttend the sittings of the
Commission who shall record the proceed-
ings, summon the witnesses, and generally
perform such duties comnected with the
inQuiry as the Commissioners may direct.

If the inquiry should not be held ir
public, the secretary shall take an oath
that he will not divulge the proceedings:
or the vote or opinion of any Commi§sioner;

The Commissioners may make such rules for
the conduct snd management of the
proceedings as they may think fit.

The Commissinners shall have‘thE'following
powers - ' _ ) '
(a) to issue summonses to witnesses in
the form prescribed in the Schedule
and to call for the production of
* bocks, plans and documents and to
examine the witnesses and parties

concerned on ocath;



(e)

Section 8

(1)

(2)

(b)

()

- (d)

VI.

to admit any evidence whether written

or oral ang whether or not such

- evidence would be admissible in

civil or criminal proceedings;
to admit or exclude the press from
any mezeting of the Commissioners;

to exclude any person if necessary

s0 to do in order to ensure the due

conduct of the inquiry or to preserve

order;

to enter upon any land for the
purnose of obtaining any information
which may be of assistance to the

Commissioners.

The Conmissioners shall have £he vower

to appoint an 1ntnrpreter.

An interpreter app01nted under thls
section shall take an ocath or m~ke an
dffirmation as to the proper performance
of his duties in such form as the
Commtissioners may require.



10.

S 11.

Estzte Holder

VII.

EXPL i N&TORY

NOTRS

Wherever the followins words anpear in this report they

s5ball have the following meanings ascribed to them

hereunder.
The Act : neans the Land Act (Can., 63)
Allotments + meang tax or town sllotment a3

defined 1nder the fct

mean "Zank of Tonga" =nd/or

Bank or Ranks

Develonment Furnk of Tonza

maans “oval Land Commission

The Commission

The Constitution : means the 4Act of Constitution of

Tenga

means the Land Court

The Court-

Distributed Land means allotments alreadv granted

and registered

meanz holder of a héreditary estate

or in case of Crown Lands means

Minister of Lands

Landholder or holder : means holder of fax or town allot-
ments hereditary estate E

Registered or Unregistered : mzans regiStration'under the
Act - I

deiétributed Land : means hereditary estates or Crown-

land from which.no grants of allot-

.

ments have been made. .



SECTION
Ao 1.1
1.1.2

1.1.3

1.1.4

REPORT
OF
T9% ROYAL LAND COMMISSION

On its Review

of

All Practices, Usages-énd Laws
Relating to Land

BACKGROUND TO ESTABLISHMENT OF THZ ROYAL
LAND COMMISSION

On the 18th January 1983 His Majesty's Cabinet
under decision No.LSR 1/1 resolved :

{(a) That a Land Commission be established to
review the Land Act of the Kingdom-of Tonga.

(b) That the following persons be appointed
members of the proposed Land Commission :

(i) Baron Tuita

(ii) Baron Vaea

(iii) Honourable Ve'ehala
(iv) Mr V. Clive Edwards
(v) WMr David Tupou

(vi} Mr Tomiteau Finau

Frior to Cabinet's decision referred to in
paragraph 1,1,2 hereof there had been mounting
public pressure for a review of the Land Act.
From time to time His Majesty King Taufa'ahau

Tupou IV not unmindful that there existed certain

problems relating to the lznd system and its
proper utilisation made references thereto,

In opening the 1975 session of the Legislative
Assembly His Majestiy, perhaps consclous that

this was the centeniry of the Tongan land system,
stated that changed circumstances were such as
to necessitate changes to the present land
holding to allow thbse_who want te work the land

access thereto.






Section A

1.1.5

1.1.6

- 3-

His Majesty said th~i there was not enough lznd

to give every male Tongan of 16 years a tax
allotment of 8% acres and thet it mey be necessary
to considei reducing the statutory srea so that
wore peorle could have taxu¥1lotments. He also
placed emphasis on better and more profitable
utilisation of all land and expressed concern

at land which appear to be abandoned and absent
land holders. '

Some +three months after the opening of the
Legislative Assembly, the Tonga Council of Churches
conducted a Seminar on "Land and Migration® from
the 22 to 26 September 1975, The King in his
opening address again referred to some of the
problems mentioned in paragraph 1.1.4 hereof and
developed the theme of proper utilisation and
management of land to ensure optimum returns.

The Tonga Council of Churches in it's Seminar
called for the establishment of a Royal Commission
under the Royal Commissions Act (Cap. 42) as soon
as possible to examine the present land tenure
system and to advise Government as to a desirable
future land policy for Tonga, It made a number

of resolutions among which was a declaration of
1ts oonviction that a review of the land tenure
and practice in Tonga was urgently needed. One

of its resolution may be stated as follows :

WThe Council of Churches resolved to establish
its own Land Committee to investigate the
present facts rglating tb the law and
practice of land tenure, with particular
reference to :

(1) nrovisions of the Constitution and
the Land Act;



Section A

1.1.7

1.1.8

-3 -

(ii) procadures adovted bv the Lands and
" Survey Department with regord to the
distribution of land and the enforce-

ment of the lLand Act;

(iii) practices and behsviours surrounding
amplications for and succession to tax
and town allotments.

This Seminar is concerned that the land tenure
system should provide more opportunities for

the landless, more security for persons living
on the land, and more incentive to use land
effectively, Subject to what the Land Committee
may say after ifs investigation, the Seminar
sees the need for impdrtant improvement in the
land tenure system but not the replacement of
‘the present system by -a radically new one.!

The Minister of Lands and his department not dhiy felt
the pressures but also considered the call for improve-
ments and reforms and made attempts to deal with these.
Cabinet was asked for the appointment to the Ministry

of Land of a full time qualified lawyer. <Cabinet took
steps to approve Senior and trained staff to be promoted
within the Ministry without transfer to'other Goverrment
denartments in order thst the snecial and technical
expertise obtalned within the Winistry should be pretained
and déveloped further. These moves were merely adequate
to cope with the day to day work load of the Ministry
without further advance into the area which specifically
recuired examinstion and remedial action,

The Ministry of Lands h2d long recognised that there
were insufficlent svailoble land for distribution to
every Tongsn male who hsd attalned the sge of 15 years.
The prohlem wis growing. The number of male Tongans
without the statutorv land alloiments exceeded these
with allotments. Flexibility was ohtained in réducing
the statutory ares of tax allotments from A% acres



Section A

1.1.9

1.1.10°

1.1.11

R

to 4 acras and minimum area of toun allotments to 30
perches but these hﬂd‘limitgd‘effécts or azpnlication

on the population arowth.

.ost of the ﬂr1b]e and thltabTE land in the Kingdom

have over a long ﬂnr1od of time been allotted und
. registered by existing owners under the iet, The

position of these land holders are entrenched wnder the
Constitution and the fct.  The life intérest estite of
ovmers and system of heirs under the Land -ct and the
Constitntion have hitherto effectively prevented any
changes being made to these reeistered holdings.
Registeréd land holders have a life interest anly and

‘consequentiy afe unable to make =nv dispositions, sub-
divisions or any other dealings with the land unless

nermigsion is first obtained from the heir or heirs.
The procedure of obtaining consent from the heir has
nrmved to be-a‘frustrafing and near impossible task.

The Act and through it the lﬂnd'system has over the
years been the subject of ad hoe changes to Keep up
with changed circumstances, None was more fundamental
or significant then the 1976 &mendment which introduced

and made the practice of mortgaging one'é land to

secure a loan ar loans to- the Bank or other aroreved
persons specified by Order in Council lawful. Hitherto
this was not authorised under the schemé of the éct.
Under SéCtidn'16 of the_ﬁct there is an express decla-
ration thut it shall be unlawful for any Tongan subject
to make any morigage agreement{or.other.document pledg-

: ing or charging or selling his growing crops of

coconut, yams or other produce or any part thereof.

A strange and odd'situdtion exist with.repafds to the
- prohibition under section. 16 as to mortgaging or nledg-

ing of crons yet the VPry 12nd on which it is grown or

'Sltuatpd is mortnqgnuble. The Dank or st' employees
. may or mry riot be . nyp051ng themselvas to some form of
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Section A lisbility or action when exercising the mortgagee's
powar of possession if there are crops growing on the
1and in question. Other legal ramifications would
seem to follow on possession being taken by the mort-
gagee but nezd no detailed mention hers.

1.2.12 The departure from the concepts in the 4ct that land
was and 1s inalienable except by devolution accarding
to the law of succession snd that any 1andholder who
enters or attempts to enter into any agreement for
profit or benefit relating to the use or occuration of
his holding shall be liable to a fine or imprisonment
or bbth was an important‘historica] event. The prohi-
bition as to any form of disposition, mortgaging or
dealing for profit or benefit has been in our laws for
over a century. Sowne may regerd the move as =z sign of
progress others may view it in a sinister light.

©1.1.13 Underlying a number of the resolutions emanating from

: the Jeminer on "Lend and Migration" is the common
view thst most of the nobles estates have not been sub-
divided and distributed, The nobility or estate
holders are holding on to their land for their own use
or dealing in them for profits and are refusing to make

" any grants to their people. This view point has gene-

rated a growing body of discontentment with the land-
less section of our population and developad a notice-
able degree of distrust and animositv towards estate
holders, It is highly desirable that the correct
factual situation be advanced ond the unsatisfactory
and growlng trend of animosity be rectified.

1.1,14 During the initial meetings cf members of the Commission
arnointed by {abinet they searched for and decided on
an acceptable working fbrﬁulne;‘ It became apnarent
that public involvement would be desirable. The work
of the Commission in part wis to be directed tcuards
an educational and informstive nrogrammes for public



‘Bection A

1.2.3

1.2.4

‘disseminﬁtinn,ﬂigestfoﬁ ant particinition,  If there
.Iwére any unnscensary prassure and troublesome srots
"thSQ,shou]d_be ﬁlffuseﬂ. i -gense of prids, helonzing
. and sharing in éhy‘oommnn achievement or misfortune

‘=ghoull ‘be nromatedand meintained tovavaeid grievinces

and seciionzlisation of;b]ﬂme;_Lﬁll:these‘considarations
inevitably called for the Commission to be propsrly
POH%tltlfeﬂ ymder-the 1w"rorr1"te i¢t with proper tprms

‘of refeﬂ°nce and Jnhroorl te powers to dn11 with the
,publlc. & Royal Iand uomF15110n was . thereforp drs fted

and submitted- to flis Mam%t _in.Council for ammva1
under the Royal Fommiss1ons nct (Cap. 42).

ik YAL m'h (‘OHMI ION‘

on the Pan"‘f"n:r'iJ-‘19'8%"-His' Majesty: in:Cotmcil approved

the estqbllshmpnf of ‘the’ Roy11 Lﬂnd Commission nursuanf
':_to ‘tha powers conferred- by the Roya] Commlsqlons Act

(Cap. hE) and ap001nted as. Pommlsslonnrs, tha same six

-]peoplerwho were apnointed by C *binét on fhe 18th January

1983, Baron:Tuita was app01nted Chairman and Mrs 'Alisi

'Numia'Taumoeﬁeau was appointed Secvetary. . The Royal

Land Comnission 1s published in, the Tonsa fovernmant
Gazette No 11 of 30th June 1983

Pursuant tn thﬁ requlrements of the Royal Pomml sions

fct a1l r‘on'nlss:.oners aﬂd tha. Sncretarv were sworn in

;bv Cablnet

fThe terms of reference of. the Commisqlon ars set out

in fu11 1n this report Tt has w1de terms: tn review

'_ﬁa]] nractloes usages ﬂnd ]aws re]atlng to lend in the
Klnpdom to meet the needs, 1nterest nnd WP]fare of Kis

'Vr.MaJeety S Subjects._‘-}l )

1.2.5

;URmferPnce.shOJ]d be- madﬂ hPre .5:t0" the cbnSidératimns
A PP!%DH% surroundlnp the seloction of members of
”fﬂfhe PommiQSJon not as Jnstiflratlon or rebuttable of -

the crltlclqm th 4 there are- too many 1ﬂwvors on it

but hx way of explanatann.
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It was envisaged from the outset that the work of the -
Commission would include a close analysis‘ahd'under-
standing of the %ct, land practices and uses and their
constitutionsl implications. The Minister of Lands
should as a matter of course be involved in thst
exercisa. He had a contribution to make. The accumu-
lated knowledge and details of the working of his
Ministry gained over many years in his position as
Minister would be and indeed found to be invaluable by
his fellow Commissioners, Involvement in the work of
the Commission would also undoubtedly be beneficial and
stand him in good stead at least as to the future
workings of his_Ministfy and the proper ap.lication of
the law. Tt was desirable that an input be made from
Labour Commerce and Industry and proper monitoring, be
made by Baron Vaea's ministry on aspects relating to
Commerce and trade. it the same time it was necessary
thst a representative view be_receivéd‘from the nobility
and the estate holders as well as from the people. A
degree of public invoiVement, all round experience,
legal expertise and good common sense were saome of the
essential requisites sought snd which were found ia
good measure in the persons of the other Commissioners.

AORK AND OBJZCTIVES OF COMMISSION"‘

The first priority of the Comm1s‘;lon was to determine
its' procedures, obaectiqu and target dates within which
its work must be completed The following: targets. were

set:.

(a) Period One H (Nay to. December 1983) - qu.referred :
to as the closed door workshon period VWorking
files were prepdred snd issued to Commnissionars,

It was a time set aside for selected intervievs,
examination of issues, fixing guidelines, delibef-
ation and débwte,'annduncinn'fente+iv9 proposals,
radio programmes and interviews and’ recevvrnc of

written SUbnlSSJDn and pub1ic coments,’
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RS
e g Puidellnes within {ts' ujde terms of reference 2s

o8-

- {b)  Per-o1 Two :M(Janﬁafy'to rpril -1984)  Public

hF\PlnP“ and meetxnws w*en tentative nronosals
and ‘issues dlSCUaSEd_ (Uote : This period was

- -eycoﬁded)

(e Pariod Throe (May to Juiy 1984) Time for

analyels, asseosmenxs and- rnoommendatlons
_ (Note-- Hecausn of DVPrlﬂhwlnn by period two
this pnrlod 490 nof adhprpd to. Furthsar
axtension of Lime’ Y=g qouaht and obtalned to
! January 1985)

In. f1xing thn target dates the view wws expressed that

‘.nore time shou]d be given 1f ths: Fommlsslon was to
fproperly aohlnve its" obaectlves and to produce any -

1nnovat1ve reforms. The Commissionars all had heavy .

_ work loads and 1t wus reollsed that {nree of them in
‘addition to" uh“lr norma] duunes had extra Privy Council,

Cabinet anrl Parlismentary oommltments. The Commission
accepted’ the- fﬂrt it was operatinﬂ w1tth a strict time

" schedule and it would’ have to put forﬂard its' best

endeavours to achleve its target date., It further

- appreci ted the public pressure and demand on the

Chairman. to complete this work and.to- qubmlt the report
to His Maaesty in Comneil. Regrettably due to delays

in completing the tvping of publlc ‘hearing reports, 1ts'
'analyals, receiving of rerort out51de Tengatapu as 1o

land distribution and dlfferenoes on tentative proposals
s to freeholdlnp and. consideratlon of conceptual natters,

. _extension-of .time for:s 2 further 6 months to 31 January

1985 was: soucht and obtalned from His Majesty's Privy

Founc1]. _

The Commlssion sought for dnd establlshpd ObJ@Ctlvﬂ‘

a qtartlng polnt in order:to work within thoqe guida-

'11nes.f It formu11t°d thﬂ follow1nﬂ :

(a) _1he hﬂrltqae of EV”P} male Tongan 16 yenrs of
. age’ “or over to 2 B3O town allotmont declared
in 1875 by Tflnb Feorge Tupou T bé and 1s hereby
noted a5 N0 1onnpr capoblo of compléete fulfl}ment
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Section B - Our ever increasing popuiation;and.shortage of
land is a matter which should be made the subject
of public understanding and appreciation.

(b) The review of practices, usages and: law relating
to land called for a new partnership:between the
Government, Nobility and the people. We should be
joined in a Common purpose, jointly. seeking and
finding selutions fof peace, stsbility and the N
wellbeing of Tonga now and in the future,

(c) that the work of the Commission be properly
recorded and publicised. The radio and Chronicle
be utilised as meéans of cdmmuhjcation. 11 the
workings of the Commission should be recorded.and
kept for future references with a special file
set aside for that purnose. '

{d) That where possible liberalization of the law be
made with the theme new emancipation. ' King George
Tupou T h.d set a new era in Tongan history with.
freedom for the peonle and'their rights to land
guaranteed by the land laws of his time. It was
felt by the Commission that after a century of
substantially the same laws there was a need for
Aimprovements to meet the-changed circumstances of
our times. That the'changes'whereéver_possible'be
1iberal und be consonant with the theme new emsnci-
pation, - _

(e} That a proposal for limited freeholding of land
be prepared and svpmitted for consideration #nd

release bv the Commission,

(£). That the Commission examine the prectices of grant-
ing allotments end determine the extent of undis-
~ tributed land still retained by éstﬂ-téfholfgitﬂfﬁs-

(g} That the Commission determive’ the extent of public
grievances, nisunderstanding and animosity arisihg o
" from peonle not being able to obtain tax or town
allotients and récgmmend'nppronrizte remedial action,
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Section B - ~{(h) Th it tho'anWisé“bh“iﬁvﬂéfig'Fp'nrﬂ consider the
T ‘171°~pd pr ctlrms of g8l ing land ‘in cnntr.vehtlon of
_secl1on 12 n* Ena L'nﬂ'~c+ (vap 653).

f(i)';Tth a- ann'ratwve stddv be. made. af nﬂlnhbourlno
-ch1flc T%linﬂf 1aﬁd “vqthm with n view to ascer-
_"ceun:ln*r ANy snvc1a1 features thet may be worthy of
_1racnmm9nﬂat10n and ndon+1nn.-

{3 'That é7c0mp16té study nnd'exﬁﬁiﬁﬁfion of the Land

Lot oand paTavad 'nxrfq af t%n Won%tltutlnn be

rnrrlnd ouf durjnp nnr1oﬁ one.

(k)' To exam:nn the vallﬂlby of tnn nrnm1=nf that any

o _rqdlrn] chanﬁes fo tha nnd sfs1um would destroy
*the traditions, customs el the distinctive 1ife
- style -of Lha Tonaan neonln .

{1) . To con51der and recommand. 1mprovemnnts to the land

'avqtem.,

'”hn ,ommisclon taok the v1nw fha+ the ‘above statemsnts
- n? obJectJves ddenuafely came wifhjn its wide terms of
. reference a]rpadv rnferrﬁd to at the- bPEIHHlHQ of the
report 4rﬂ in niraﬂr»nh nl._.ﬁ hﬁreof

10,40 o jng the parly stanes of nerjod nne, certain areas of -
rp°*nn51h111ty were: a11or»ted to threa of the Commi-
gsioners who also formed the- wnrklnn comnittee.
¥ T. Finau was allocated the task of investig.ting the
svstem of: grant1nc a’]otments nd distfibutiﬁn oirlﬂnd
‘with particular emphasis on unﬂlﬁtrthuted 1ind retained
by ‘estate holders. -Mr 4,0, 1 dwards was given ths
"v~resnons1bi11+w of. nrour\mmrng, punllcity ind general
workings of the Pommis*1on._ Mr D, Tupou wyas re-uired
'jfto rnseqrch arfrd- ﬂenort hrek tos the Commission on the
Tqund 1vﬂtem of nelghbourlnr PHlelC Is]andq whlch mlnht
‘b e -my value worthy of recommpndﬂtﬂnn fov 1ncqrrora—.
'  flOF or: adoptlon 1nfo nur "ysfem. rr1he m”lh function
of the WOPVIHﬂ commlfteP W s o nr p re data and studies
: f-for cmn%idpratlon and” datprmlnnflon by the anmlqylon.
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Sembars of the Tomulzsion were interviewed over the
radio ~nd task mart in o noasber of sessiang of the

Tuesd:y evening talk-pack prngramme.

Th Repister v oaf the ! uﬂrPnﬂ 1nur+ (who is thn clark

af? the Tand Tourt) was rumnnnnd Lo attend the mp‘t1nn

of the Commission and answared nuestions put by the
Commissionars, Ha wes the [irst nerson called on by

the Cosmission. The Interest hera is in the cnses
decided by the fourt snd its! work load. Some cises
were reported in the existing 3 volumes of the Tangan
Taw Heporta vut 2 lok were unreported, ' The Commission
was anxious tn ensure thet it did net 1 mlos‘any case

1sw having an important.Hearing on the =gt and renuiring

st- tutary clarifications.

vor the Hinistry of Lands lhe supervising Surveyor

-t'nded a meeting of the Jommission and gave details
of the nrocedures followed by this #finistry with regard
to upp]ications_fOP tbwn and tak allatments nnd leases,
Tt became app rent thut the working procedures of this
linistry depended lurgely on thﬁ.personm] knowledgé of
the senior members and il -ms sutcested that it would
be advisable for the Ministry to draw up a work manual
and report further to the Commission. '

The Commission took the opportunity of Commisuiomer
‘Pupou's aitendance at the South “acific Games in’
fmugust/Septamber 1983 at Ania Yestern “umoa to investi-
gate and renort on the Samo=n land aystem. - Commissioner
Finau 2lse travelled to “eslorn amoa und hmerican Samoa
at che name time to sasist with this vork. 4 written
rmnort of the’ flndlnws of" +hn%p two Commissinners was

“nre”pntpd fo. Lhe Compission. ,”1_”ﬂ"_.,_m_mmewum_“mm_wm"ﬂ:m,,

‘n the 21st May 1984 the Tommission took the onpor-
Eenity of the présence in Tongn of the Minister of Lands

for “estern Zamon the Hon. fugtanpgn to invite hin to a
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1.1.10

*ntJn' bf tne zqmmia;ié' Czdve his Viﬂws on the
Samoan lanﬂ qufem and - aﬂaWér quest: ons. Hon. Fuatanza
confirmad moﬁf;of thﬁ rpﬁorh mﬁdb by Colmiysioners Tupou
and P1nnn'sﬁd the Pemmissimn expreqses its gratitude

for thu atfendnnce of the: Hnn. MtuL@tsr of Lands for

YWes 'f'Pf‘n |)ﬂmm'1 v

Nnuring the ppriod of rﬁvihd the ﬂommi sion had meelings
axcluslve. of pUBlic haarwhp% ffle?]iﬁg or subcomiittee
meetings. © Tt frevelled to Viv: fu nhd conduc+pd rublic
hoaringscthor for m wéek nund %imi}nr periods of Lime in
Ho'apad, 'Gus apd the: two .Miuas. For 'Tongatapu this was
spread dver a pﬂr1bd of arpréximwtely ﬁ weeks The woirk-
ing couwmitteae’ aherﬁted threighout, B#tuenn meetings and
public hHearimgs pfdpﬁr1ng data atid. re%e rching materials

‘For the oonsiddﬁnttﬁn of the ﬁomMiSstbn. In andition

the ﬁo.mi%sinﬂe?s ihdividua11v att#ﬂded pr{Vw+a meetings
and radio prug?ammés wlrwnﬁy rnreffad‘fq, “to explmin the
work of the Fbmmiésian.f'ThP wo Fit ot the Clommission
involved a SUbetantia1 amoimt 6f time; in re-ding and
studying. whiat g nlacéd before it; Thé tyned trmnqrrlpt
of the public hpaf{hgs con*isis of fiVP bourld volumes
totalling Jaag fuﬂiﬁbnp page%. It looked at a1l relevant
jngiq]atibn, writtan Smel atnns and wehnﬁts These were
not done at the meating but, prjvate1y and in prebaration
Ttherets. ‘There”até,lﬁyz¢nformqﬁiqplqheer prepared for
the'Minisﬁﬂyjdf'ﬁﬁﬁﬁg‘for*ﬁettiﬁgﬁduﬁfﬁf statistics
sought by tha Commisdion, The wérRing Committee prepared
summaries of th@-évidéhdé:atiﬁhejﬁﬁﬁiic'héarjhgs and
tabled these bafsré the Comnlssion &t which nlso appear
in this report. In adddtish summary ot statistics on
1and: dxqtributjon 48 peprintad: hetd: Wéfu prepared and
discussed, THése wers référped Halk: 5ga1n to the
Ministry for rechétking becaise: tHe:OWairinah felt they
were ihoomplwte. - ‘ '

The Commissicﬂhrs reéhjvbd during thﬂ tprm of the Comni-
gsion a m0h+h1y alloméHCP ET-3 wnli A medting allow-
ance for UB8. meetings, Dn its travél to Vava'uy,



Section B Ha'apai, 'Sua ahd the M1uulemmmx$sioners received
<l trava]ling'allnwance, Ho travelling a8l lowance was
pgrantard for its travels in Tnngﬁtapu, The basic and
meeting sllovances were fiyed hy Chbiret at the rate
received by members of Parlimment.ﬁécausé the Commisslion's
work was intensive and for a limited period of time.

1.1.12 The ameount of time speﬁﬂ on readipng and studying -s
referred to in parapranh Bl1.1,10 Egrenf was a1 essential
prerenulsite of the eXEpcise.undenhaﬂen in this revLew
or sny similar review. The function of the Commission
wis and 1s not to suzpest or recommend cghange but to
ascertiin the‘pruvailing practices and édnsensus”of
opinion legal or otherwiSé(cbnaidéfﬁﬁhem in the t6ta1
context of our laws the effect‘of‘cémmerce or trade in
our chenging societr and fhen"rebprt thereon with

'appropriate recormendations, The process of these
considerations involved a valuation of dur laws, aspira-
tions of our peojple and ths common good of our country.
In this respect it was therefare‘ihevitablé that fhe
Commission had o wade through volumes of paper worlk and
periods of listening to people, Oﬁce having CUmﬁleted
thet aspect of its work it proceeded to deal with the

law.

1.1.13  The Commission made reférence to dhd studied the follow-
ing statutes : ‘ ' '

Acts Interpretation /ot

et of Constitution

Legitimucy Act

Maintenance of Illegitimate Children
Mainienance of Deserted Wives'
Mationality Aot '

Reyal Commissions Act

Tongsn Government Gazettes.

Tn pnssing referonce were made to some .of the relevant
legislation in the following countries,
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(1)
(2)

(9)
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Pi3i

CWestern: Lamoa

Cool: Talands

Mew Zraland.

The following are some of records kent by the Commission :

Minute Zock consistinge of typed pages

5 Volumes of evidence from public hearings
totalling 1449 fullscap pages,

65 Cassettes which recorded the discussions
of the Commissioners and public hearings.

3 Reports prepare by members of the Commission.
120 pages of written submissions

Report from Tonga Council of Churches Seminar
on Land and Migration.

Working papers and press releases,

Analysis and Summary Papervs. '

Worlcing drafts - 500 pages.
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TERT: TIVE FRESHCTD PROPODSL

A basic musstion which exercised the mind of the
Camnission was what and how improvesants could he
affectad to Lthe present land system, The inallienable
princinle declared under section © of the Land Act and
the penalty under ssction 12 provided absolute prohibi-
tion to any form of dealing. These with the other
restrictions to be found in section 13 as to url awfl
agreevents for profit or benefit relating to the use
and occupation of one's hnlding and section 156 as to
mortgaging of growing crops limit the rights of the

holder to one of occupation,

The estate af all 1land holders are declared to be a

1ife interest only with the restrictions mentionad in
RFl1.2,2 hereof. It is no different from a simple tenancy
for rescidential and farming purposes with no other
pursuits being permissable, In the context of the simple
Tongan 1ife this was more than adeguate as it was based
on subsistence farming. The Commission was able to see
tris demonstrated c¢learly by the life style of the
people of Ha'apai and the remoter cutlying island

settlements.

The nuestion is asked if the holder of a town allotment.
builds shop premises or hosrding houses on his allotment
and rents them out is he gnilty of'an offence under
section 13 of en'ering into an aareement for profit

or ben=fit r=lating to the use or occupation of his
holding? ‘Thore are many instances of this tyvne of
situstions. Refer Ln sections 554 to 550 of the "ot as
the intent and purposes of these sections arrear t» be
in conflict with the spirit of section 13.

The 1ife interest astates of holders and the nrohihitions
alrasdy peferrad Lo were seen 23 the ermestost inhibiting
Tantars Lo arv immrovenent, develnnmenl of commerce,

trede or nrogress renarally.
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Thes=~ara not tha sgqubr.gll persuasive ressons,
motivating change butﬁé holder'dufing hié life time
should he able to have initiative and be given incen-
tive to decide what wouls bé'besﬁ for himself, his
fam1]j and fheip fu+ure. “He must have the dignitv of
self ﬂefprMihﬁtlcn R

The devolution af land to the sldest male heir under

the succession: pPDVi%JOHS of Thp Let embodied a nre-
ferential, -selective snd selfish elément ih onr law,

The eldest mele heir who is first hy accident of birth
gets all at the expsense of e#ery other.brother or sister.
It would be less than frank nol to refer to it as an
unchristian like.and A nrlvilﬂgpd creatinp systam.

The omszsnon devised: the foT]ow:np limited frPPhn1d
nronosal for discussions and testing af nubhllc react-
ion, Tt was and still is the hope:that freeholding the
rights of the holders, fiexihilitynwould-be achieved
aﬁdIQXisting}hoidéfs‘will’be able to divide the land
among st their famiiiesiand'reduoe:to some extent the
growing numbetr of people withoUt rights to land., &
more equitable distribution might be obtained and as
noted earlier in paragraph Al.l1.8 of this rehort the
reduction in the statutory area of tax allotments to 4
acres mizht then have grenter effact Tae proposal
may be stated as f01lows T

(a) 'Riphts or estates of. existlng Jandholderq
eycludlng,estate holders (Nobles. and matapules)
" be converted from life inkerest to. freehold.

(h) AlY landholders to inc?udé ‘halders. of tax and
town ‘alldgtmients ofily.

(c) Fligibility to hold freehold land limited to
Tongan subjéEcts gither male or femsle (incor-
porated bodies excluded).

(d)  A:Tongsan Pfdtéctpd Person-or holder“df a
Tongan Proteoted Pers"ns Pas qport qha]l not he
deﬁmed to be a Tnnpan for the purﬂmggo of +his :
pﬂrf of the Lot '



gection B (e) Law of succession to land shall be amended :

(1) in the case of nobility this shall remain
unalterad | L o '

(ii) in the case of Tongan subjegté iand can be
- disposed to mgmbérs_df his family subjact
to restrictidnS‘imnDSed'by the Act

(iii) dispo:ltlan of 1and shall be 1imited to the
immediate members of the holderts family,
then to his extended famlly or with the
consent of the Mlnlater to another Tonpan
subject,

() As a consequence of freﬂholding land i.e. rents
payable to estzte holders and other rights would
be abolished, To compen"ate and replace these
it is propo:sed that new Jorm of rating be intro-
duced payable ta estqte holdera. :

1.2.8 The proposed freeholding will hawve some beneficial

effect on our land aystem sund remove Some of the rigid

_ restrictions as to uses. A notable ohservatlon to be
made is its distinction from the norma] concept of free-
hold lﬁnd defined in the land syqtsms of other countriss.
Frezhold lznd overseas ia ahsolutely owned and can be
disnos:d of by the owner as he wishes.' What is proposed
here limits that right to the family circle as outlined

above.

1.2.9 The freehcld proposal was debated at length before it was
mede public. The mein arguments advanced against the
proposal was the land holder would have tha potential and
ability tn disenfranchise his heirs and the powarful and
richer class will grab all the land - “the rich will pet
richer and the poor more poorel. .. It was further argued that
_vnnyans will lose fthair land fo.foreianer% and there will
be no more respect for the nobjllt".; There will b2 a
rapid breakdown in our natlon@],trqditions and customs.
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.Thara are no basis or valldity s Lo the (ears ayaressad

in weragraph Bol.2, 9 hpreof. The zrenments =re niscon-
cleved -nd tntﬂ1]v Fa.l to take note of tha restrictions
as to dispositlon end succesnion. If the holder has
1mmed1'ta family then his rjpht to dispose of the 1znd
is limited to hisz immedinte family. He cannot po ouvt-
side his family. 'The Minister of Lands has power 1o
consent to a dispositjon'only if there are no families

or_heirs. Further no foreigner, Tonsan wrotected or

naturalised person can own freehold 1and except perhaps
lease land, & careful reading of the pronosal will

soon eliminnte any lingering doubts.

No changes are'prohosnd as. regards the position of the

nobility or m-tapule hecause of thﬂlr rights to titles
and estates, Tf their estates are nade frophn1ﬂ then
apy undistributed land remaining in their estates would
becrme their absolute property and not subject to dis-
tribution to the neople, By leaving their nogition
unaltered their status and special - relationship with the
people will be maintained thus avoiding anvy majoar uo-
heavel ip the ordered way of life in Tonga.

Lhe tentntive proposal outlined bove wes made pub11r

over the rudio and in the Chrenicle. Mrmber: Of the

public were in the same publication invited te nmeke
written submissions on the prowosals and any other matter
they w1sh°ﬁ to brine boforn the Comnission,

RECOMM IND 4 LION?

(1) That the tentative freeholding proposal be
adopted.

(1i) That the appropriate sections of the -t be
amended as recommendrd under Section P1.2,1
of this report to frcilitate the imnlementa-
tion of recommendation (1) abave,

(iii) Thet section 13 of the ict be renealed on
the grounds that it is obsolete.
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WRTTREE WHART VI TONG

There were 17 writien submissions mode to the
Couminainn most of which were from residents in Tonga,
Tome were received from Tonrans residinge in Hew

Poaland, Australis and MNew £alednnia,

Copies of the “enort of the 1975 Seminar on [ond
and Mipration sponsered by the Tonga Council of
Churches were distributed among the Commissionsrs for

consideration along with writien submissions,

The content and subject matlter of the written sub-
missions covered e wide field, some of which were nol
relevant o the t-rm of reference of the Comwission,
Such submissinns covered personal legal problems
confined to purtichlar Individual cases and it would
have been more zopranriately referred to those indivie
duals leeal advisers than to the Commission. Apart
from such few cases the rest of the written submi-
ssions were well nrepared, oreasented snd most helpful.
Some of those submissions are set out in the ensuing

paragranhs for comment.

“ne Tonran Councll of Churches in its Seminsr on lLand
and Mipration at nages 3 and 4 of its' Resolutions

made the following suggestions -

The fo}lowing refarms in the law and depnrtmental
practice were considered as important possibilities

by the Semincr

(1) introduction of a land tax payable to Govern-
ment, ravenucs at a Tisure (fixed every year
demendiny on the state of the economy and
retiictible in cases of'herdship)'whinh will
encourten 111 Lofi's and 'ani bolders to make
max s gse of thoir land, o1l di seopueare
abseniee hollers ane will nersunde tofi'»

holdars bn distribute unused 1wmd;
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Section (1i) dismrovewant snd enforcemant of leaislation
relating to the non-use of lond, such lepis-
lation 4o be extended tn both heredit-rvy And

allolted 1and:

(iii)  avpointmént of & Lrnd Sosrd oF Cémmission with
the Minister of Lands as Chairman to administer
tha distribution of land;

(iﬁ) raiq1nﬂ of age of persnn= entlt?ed to allotments
" from 16 to 18 or 21 years j

(v} r. gulatibn tu‘he’ﬁneqod (in. accordance with
section 34 Ldnd act) to datarmine how many
8eres out of every tnfi! A the holder may

eﬁnrvn for himself end hiq successors;

(vi) -anendment-to-rrovide thet, on ejectment nf an
'api holder nr vscancy due to the Jack of an
heir, the ?a“i*éhould intediately nass to the
Goverament for redistribution;

(vii) imorovement and enfortement of the present law
Pﬁﬁuifing'th= Ministar of Lnds to recaive
Frary ans licatjﬁn for an 'ari direct fr m the
a*nlirﬁnt w:thnut tho necessity of a vrior
sipnature of the tofi's holder who may subse-
ruently be eonsulicd hy the “inister;

(viii) :erenter fiexihflity in £1zeg of allotmonts and
lenses;

(ix) nrovision for tha lensing ol allotmants in
Tonans ta ensurs th ot land will be ured

dasnite tha Gesporary sbsen:e of the hol-er

(%) traduntion of town nlanning and zoninz for
Wuku'n’of% and large towms wi h consideration

of ths roversion of all urban land to tha-

Gayernment for laesing +o the neonleg

(i) wmandment af the Tonstitation (Tlawsas &7 and

73) to allow Lhe full lenislabtive ‘asamwdy o
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CTLILLA

S

discurs nd vote op ﬂll.lﬁnd motters (whether

arendments are nesded to the Constitution or

 to statntes) - thet i5 ko, say, 211 matters

“Home of
“granh €1,1.5 hereof are laudable for its centiments an’

‘exce il succession to the Throne.

the observations made in the preceding para-

academic phrasenlopy which resrettably do not have

“any real validjty'on clooor scrutiny. Nealins with

each item in seriatim form we commznt s follows :

(1)

(11)

Tand tax is a'?ﬁvehue quastion which is a
prefqgative of the stute td-impose when
and at the time it neads it. Its suggestaed
pur:oses above are nisconcieved. fAbsentee
holder if residing oversers will he able to
afford the tax. Likewise the estate holder
would he’in a better position to pay but the
poor-land owner will suffer and it is thut
section of the nopul:tion who will feel it
most. It is stronge to note nowever that
the Church whiéh have in tho nast tradi-
tionally éhamvionwd the cause of the pdqr

~should he advocating thmt their Tlznd which

is used mainly Tor subsistenae farming be
taxed. “he renson siven for this taxation

is thibious. ~ What is meant by ﬂgﬁiﬂpm.uSe

and how can this be deternined? ‘Historically
land tax has been the source of unnecessary
revolutions when it hecomes oppresive and
result in neople losing their land.

Penal legislation for non use which may be
temporary or for any other reason is a
contr=diction br‘denimi of {ha democratic
Tight of fraedom =pd sanctity of nes right
o properfy; ‘The Cormission ape not tctally
convinced. th-t there is A need for every
acreage in thelfingdqm.tj_hn cranpad or
Tarmed. e ‘gt prow whoi wa need 2nd not

waste,



Section

(iii)

(iv)

(v)

(vi)

{vii)
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Surrly must be regul:ted to meei the demand.
Tiis recommendatinn is reminiscent of th=2

Communist domma, "He whd works not eat not'.

The 1und in Tonza should nolk e over exploited
12 #n extend tn lose Jifs' fertidity as is
now the case in th2 allotments crnstantly used

for commercinl cronpinz.

The concept of a Land Bo rd has some gnpaal.,
™iis appearcsd. twice ia the deliberabion of the
Co'mission under the sections E  and V
desling with vistribution of Lend and The Land
fourt. e do not Frvour n Land Roard for the
purpose suznested here nrincipally hecouge of

the role of estata under the ’ct.

The Commission favours the aze of entit] ement
or eligibility to hold rogistered allotments
being increased from 16 years to 21 years of

age.

provision is already under section 34 of the
Land ret for tiis, His #Majesty's Urivy Council
is reguired to make 4 Regulation dotermining
t42 area of land for the varscnsl use of the
“stnte holder, and his surccessors in title

but no regulztion has been mide o date.

nier the Lend ‘ct and Constitutlon the esiwtoes
of the lobles and Matapules =re c-e-ved =nd
firmly entrenched. The suprestion involves

an importsnt constitutinna2i question which
aammot be easilv roselved, Unless all the
estntes of tha mebility né m canules are for-
feited »nd iranszfarred to the Government Chere
iz 1ittle merit in pressinz this point.

"is su zestion was disgusserd ot lansth by th-
Commizeion, Tha Ministar of lands consifers
i+ urdesiranls znd rpoblematic. There must

he comenll-tion with Lk est -fe nolriers,
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Section C Thera are morse comeents on tils point under

the maction in tho reort dealing with the sct.
(viii}  This ir 2dve.dy provided for under the -ct,

(ix} lefrr to fmendments made to the ‘et in 1979,
TTHis peint iz alresdy provided for under

sectinng 5%4 - 5507,

(x} The recommsndation is in two marts, The first
acrl hics merit and telr matter is in the nlarmning
stapes, .8 to the sacond part nleswse refzr to
santions 5% to 55C coverina lesinz of allot-
ments hy halders. Theve is no nsard for the
sugsestion to be tslen any furthar.,  This was

done in 1974,

1.1.7 & prominant Church leader made the following

submissions :

Some Mandamental Princinles

There are some basic princinlzs thut must be part
of our thinking as Tongans and zs Christian veople
whan considering T-nd Taws

1. Thet all land in Tonza ultimatelwv bolonzs to the
neonle of Tongn, Tt ig their basic inharitance
from God. Th: Tamd should be used thorafore for

the benafit or every Tonzan,

2. Man/woman is, under Jod, the mesurg nd end of
all undertakinss tht zre done in our country,
The rrimacy of the disnity of men/wanzan is the

criterion for judgzements and decisiont,

L

. The seccond criterion in foraulazfing Lund Tows
for Tonza is tha concarn we must have Tor the
good of our peonle as a whole, or wh=t commnonly

is callnad, "The commen paodh,

4

-

The eatete holdevs and title rolders nre only
ctnaards of Gnd ord mot shasolute gwinrs of tha

iand,
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Section C 5. Tha osi te holder iz 0 'e staward to 4igtrihute
the I .nd inn Just ey sé that every monqnﬁ nqz
g‘f“j" shove of hig od-f:uen horitago.,  Hofshe
will receive his/hor shzre through baing » Litle
“ho}dér 6T Xind or-through -benefiling Lrom nro-

Cductivity of the 14nd, e.g. throws ‘toxes or

imnd 'i{j Jitraws qn s ghews e

Dy
.
=
I

B

titln holder =0 the
- of fod to work tha 1-.nd #1lo*tad to hlm 50 ns o
f

.)

bonefif both thqelf'*nd trs peoale of Sonpn

'7. “n estate helder, likc the rest of nis comprtriots,
is antitled to » towm llotmsnt and {o a plant:-
tien rllotment. - '

3. Any money rereived from les=ses from lsnd undar fhe

runrdianship of the estate holder, that monzy iz
Lthe prohérty of the —aeopla of Teny . Tt is not
the private property of thz estate nolder apnd
‘this money should be used for the bensfit of the
pecrle of Tonga. '
3. Power and authority ere to be used for serving
tha anod of tha nennle eswwciélJ? the noor and
the weak, and not  for self-arsrandiserent nl

for taking the lion's shere,

Some Problems - Imjustices snd Unnecessary fnzizties

1;- Fﬁny farilies g znd some thﬂuhnﬂ e living et
the mﬂrcv of the' e"tatn nolder.,  They occuny
town allotmants or use plantat1on allnt ments but
these are not registered under thoir owm nvaa,
Many of theée nenrle zre eliginls to hive the
land registéred under their names. Jome eutate
hoiders qre unwilling .h:t such lard he legallr
registered, e Oﬁrun'nts of .5uch are enslaved
bir such dust:mwﬂy w“rnq =mﬁnfﬁ. Coptimes thare
iz a lot of ﬂﬁ4“ﬂﬂ F«" maney or onteep provizions

by the estate holder,
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Paorda dn I%iz arrmnpoman® e not Seale Froe,

Thoy 1ive ity cartain Faie, ther are ot the

parcy and wtim of the erinrte holdar,  Maie
is 3 forn of slavery, ‘thore ro vory mony
' 2f peotlae who hiva occu-izd Inad for pany
vaara and even f2r senerrtisng and vrve hoen
evictad. legallyv, the estite halder is right
mnt under Givine Justice be i unjust,  In mrny
nf thase cn5es peonle are evicted becouge they
are pnor;und nowerless, Jome othar peovlz whn
are more nowsrful and wave influence or money to
win favour or tc "puy' the estate holder, now

hecame the qew owner,

Tn many c-ses tha tern of lease for lond «jvan to
l=ase holders is mnt lon: enough and ‘thev heve na
asuarantee that the lense will 22 resagyad, War
them to got a lease or 0 renew it some estate
holders dehqnd monay or other goods, often

exorbitant. This is bribery or "gelling of izndr,

Title holders of land under Goverament anjoy
freedem compared with thore under othar estate
holders, IT paople 2re siven @ choine of holding
lend under Government or under ofher ost-te
holders the cre:t majority would oot tc he under

fiovernmant o=tate,

Arcings of the smallnaes of the countr: thare
shonl be protective 1laws on 1ods Tecsed to
expatrintes, e,n, limiteation of lznd leased, T1
this 18 not done 3t is poasible thot syratrd tes
will hec:mo very nowerful finaricianlly, londuwisa
angd polﬁtically in Tonga and Tbn:ans'will hecome
alian in our own country. This will lesd to

arester resedtment wnd racial tension, The slitus.

tion of the Fijisan ia #iji -nd the HYaori in

New Zealwnd are scharing and neishoourly lestons

far us,
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Freehold 1-nd

iUnder exisiing Land Tuws of Tenze ne 1 nd o+ ba
ali=n:ind. Considering the moonle #nd Lhe smallpess

of Tonza thin iz still = sood insuronce thot -hat

lend Tongs nis is still the heritsge of the ~eonle.
#e learn frem Pecific countries practising Froehold

owmzrship thit this Iand aystenm creates more nroblems
th=n it solvesz. Fiji mnd Pous Hew Ouihea Fovernments
n=ve heen buying back some of tha alienabad freskold
land and returning it to their indizenous recnle.
Vaniatu was even more radienl, after indennvience it
daclared thzt 231 land belonge” to the indigenous

neonle,

rossible situstion if Freehold Tapmre wes ts bhecame

Law in Tonga

—— e e P

1. & few wealthy neonle, wealthv CUhmirches, and
s

Business Companies will soon own all of Tonpa,

2. Many short-sighted holders will denriva themselwes
and thezir heirs of the opportimity of evar owning
lznd by the present nim=r selling nis imd for
short-term immediate 2oins, it » guﬁS#, whout &0
0f the peopls of Tongs have this shori-tary

apnroach,
3. In = zhort time a‘mindrity arovm will gw the
whole of Tonge, the sveat majority w3il1 hove nn

tand whatever. Ve lenrm fron other courtrios lika

the Philirpines snd manv counirize af Latin
fmerica thzt the nlight of the noor who ara the

9N in such & svstem, is so dazrading .

4L, The estate holders will he tapmied fn bald on to
2l) unregisterad lands imier thair Trastass=ip,
Therr will not carry aut the reavision nf azistin:
t

Laws of Tonca thot the estats holier o omt

allotmente tn thoge of hig -eovle who ped b

B naztural law zny 7 nean 5o needs Jand, ond 39

thire i lind sveilable, amv estste holder o

abliged 5 give him land,
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Land for Dublic Mrposss shayld not be chursad
Fantsal
1, Zchonis - covermant, Thurch snd Privata Schools

AL soprowsd schonl sitss should pov no renizl,
. . . . be galc e
Fo componsstion is resuired o ;

such land, Iut, of eourse, there
should te 2 provision for dinlosue espeniaglly

’

with new sites v % mav he remiired, S vrivete

owner of such lind, howsver, siould ha cormmensated .,

il

£

Church 3ite
Tonga is proud thot its mothto iz, "KO ® 'oTUA
MOOTOWGR KO OHOKD TOFI'AY. We love, in Tonga, to
bonst as a people who are church-go2rs and read
the Zibla. If not only because church sites are
for public purnoses but alsns for Divine worshin,
church sites shculd be rental free - a divine
privilege. I cften wonder what this, *he above
Tongan motto, means, Could it mean that money is
the overriding thing - "XC £ '0TUa ¥O R K-K+T 'n
TONTA, KO 'EXU POPULAN?

Sport and Recrestisnal Grounds

Existing sport =nd recreational grounds should be

free from rent, Towns and villages should ba

rrovided with adeiuate sport and recreatinnal
grounds and rent should not be charged for them.

oTivts owners whose land may be nesded far such
faciliti=s should be compenssted, Zuch Frounds
are essential for the develonment of nur pagrile,
Parking areas should -lw-ys be allotted aroumd

s~opning centres and nliges of ™ublic gatharings
such as hotels, villizs halls 2nd churches,

some Concrete Sugrestions

J.

Lzws of Zuccession : hese should be smendsd S0

thet the hznafit Trem the Jand will incinde 211

The heirs,
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. Stewsrdshin over dand be talken 2vgy Trom

inJ

.
tvie halders nnd be cariralised in o single

Lo COourt, A1l matiers relating to Land will be
daslt wi th by this Court snd its dep-riments.

The Tudse and Heads of De-sartments of £he Tond
Court should be chosen on their outstsndin:

imrmeccable character,

Lzases on Lan? ¢ Leases zhould he stand-rdised

‘N
.

and the evalustion of lemses skauld take into

the position of the land, the zize 2nd tyne of
use of the land, e.gz. business or charit ble
orranizations. Some taxatisn, even nominal, be
made on all l»nds excert those for »ublic

nrurno=es and divine wnrshin, |

4. ALY monies received from lesses and taxation
should he used for nublic ~urmoses th-t henefit
211 Tongans, e.g. fres aducation frr 211, free

hospitalisation and old sse nension.

5. Thare should be emendments in Taws for ~lanta-
tion allotments to ensnre th-t a1l nre haing
nroductively utilised. '

The submissions outlined in the praceding pearszrarh

CL.1.7 hereof are divided into seversal sub headinge

and for ensy raeference the views of the Commicsion

will he sat out under the sams sub hendingz.

some Fundsmentsl Princinles

These are worthy and admirable princirles o “e horn
in mind narticvlarly by the Commission in its' search
for » fair equitable and effective system to serve
21]l th2 people =nd not sectari-m interests. The
underlying theme of deprivine ths nébility AR TR
constitutional rights ond zivint from t%a'rich ta

the. poor has not gone vmneticed, a2 drav attentian

nowaver ta the eniscda v tha Taw Tesiamornt of -

2 prd the rich

minle ag T the mentine batusen Jo:

yorng man, (Marts 17:17-33) va the rauna mun aeieds

i orbens] 11 0m




Section C

The finnal advise piven was "g2 ard @ail all your
earthly possessions, distrinute them te the Toor

and come, follow me." The moral to be ermhasised

are two fold, First ~hurches hold large areas of

leased land, It mizht he advisable for some of them

to follow this advica first vefore resuiring othars

to do.so. Secondly the edvice given was es ssentially
a voluntary act for one's own redemption rather

than a coerced and compulsory act to remove the legal
and cons tltu+1ona] rights of the nobility and estate

holders., e belleve that to remove the Constitutional
and land rlghts oP the estate holders would consti-

tute- a radical chlnﬂe with certain detrimentel
effacts o the - febrlc of the Tongan soc1ety.

Thﬂre are: constltutﬂonal safeguards waich anplies
enually to the nobles znd the people. If these
safeauards and nrotect:on are removed in the case
of the nobility and estate holders then they should
also be removed In the case of the people. Oour
Constitution provides that there must he one law for
211 not one for the nobility and another for the
people, This vas a strong factor influencing the
deliberations of the Commission and the other was
the strongz susport from the pecple at the mublic

hearinzs to retsin the status quo.

Some Problems - Injustices and Unnecessarj Anxieties

After reading these subm1551ons the “omm1551nn was
disaprointed that st the end of the public hsarings
no concrete evidence at all was presented or
received to suphort these claims, Tt is not to be
sungested that those problems are illusionary as it
is quite within the realm of possib111tles that
they do exist. Suffice however to say th=t the
opportunity wos given for.neoﬁle to come forward and
present these oroblems to assist the Cnmprission in
finﬂln" a solutign to rectify the eitu-tion if it
exists but no one h=d seen fit to do z0.



Section C

The. other points. under thla sub heddlng are noted.
There Areé. ey1ﬁ$1ng pﬂova1on in the Land fAct to cover
reneWal of leases (refer gectjon 36 of the Land Act)
wlhiich are oftbn ot used by lessees, The policy of
granting, apprDV1ng or otherwise of lesses is under
the control of Gab;net. It is not usval for Cabinet
to appfové lesnses to‘forELgnerS {non-Tongans) unleas
they have the right to reside'ih'thé‘Kihgdcm and megt
such conditions es Cabinet may in its' absolute dis-
cretion from itime to time impose.

Freehold Ladd

The se¢tion dealing with the tentstive Freehold
prabdsél'iﬂ-pafagfaph 4 hereof would cover the mis-
giv1ng5 contained in tch‘suﬁm1§San‘

_Land for Public Purposes should not be chq_g d

'Rental

1. -Schooas .~ Goyernfient, Church.and Private Schools
Here again - the d:st1nction betwenn an estate
helder and- private owner in repeﬁtad and we are
.aslked to-cons;der_separate.lawg for separate

classes.. The Commission has expressed its views
on this type of submissions and its romific tions,
Tt has been suggested to the Commisgion that
Churches are money maktng orga ﬂJsa%loha and e
waalthy - ensugh not to bp treated as charitsbhle
orgahisations. Tt i rla1mpd that in their
annual qglléctions of offerlngs thay receive many
huhdvadq'nf *“1uqand3 of dol] rs, there are
week1r ro]lnctloh" hev lcnd monpv to their
members at certAwn interest retes, r'1 and operste
oerta1n bua1neaa ventures and chﬂrgn school fees,
The Pommlrrlnn was a8led not te trpat the churches
' H1Frer°h+1y Frnﬂ 1nd1v1dudls 0“;d+“=r commeoreial
_' nterests. Tt was cLhMli+Pd to the Commission
that the collebtive power and ability of any
Church 4o meet ressonshle rentals was areater than
trhat of a private individual or a small comnany

and for thut resson should not bhe exemntad from
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naying ravsonahle rrut L,

Tha ﬁommiabvrn ir noF nnqiﬂﬁfn7 of the nnklie
purnose cuestind welating to schonls an? the

many Joorl und béneficigi el tthIChHFChQS ara
doing and hive done in the neat but are of the

viaw that the renial nuastion swoﬁld he lett to he
the subject of nrivats negoli-tisn Lotveen the
rartiez, #¥eonle do hive oconscience with s'me to

3 dezzer degrae than others but it is heliever thet
crurches are pursuasive enmigh with their religious
tnd charitahle ohjebtﬁves'tu expect in thelir
deglings with veople to raceive | ressonabls orp

low rentals.

Fhurrh ditas

Tt was br#ught to the attnntlon of the Commission
th % the Reman Catholic churoh and Tanuzan Metho-
dist church have erected‘churcheSgat Kelofo!ou,
Longnlongo and Rasi with_the;chupqh;siteé sérving
dual pruposes, The churéhkhgildihgs are divided
into two pafts. The ton fleoors are used for
worshinning and the ground_flgqrs:foffbusiness
purposes. The other ingtance at Fasi shows thot
the site is used for offices and a pharmacy and the
halance for a cpurch and hall, Tn this respect the
Commission was compeilﬂd to lbdk at the apnlica- '
bility of section 18 of the Lepd fct to those sites
as well as other gites leases by ghurches.

Section 18 reads :

1fi.~(1) Religious bodies. and echaritable and
Csneial organizations‘Hdldﬁng land on lease

shall not have the right.tc use such land

for any other then thé*mritinél pﬁﬁno*e of

the body or organiva*inn déclared at the time

of the mating of ‘the Jemﬁﬁ, or“to transfer ar

suh=let such TAnﬁ w1+hout the nr;or ccnsﬁn+ nf

Cabinet,
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(2) If anv =uci: body or orgznization
contravenss the provisions of this s=ctinn
the ¥inister may with the consent of +he
Cabinet institube proceedings in the Land
“ourt agsinst such body or organization
claimine tharein the cancellation of its
lease =nd on proof of the contrwvention of
this section by such body or organization the
Court sh2ll order such lease to be delivared
up to be cancélled and upon cancellation of
tha leasz the lands therein specified if
situate in an hereditary estate (tofi'a) or
town "1lotment ('api kolo) shall revert to
the holder and if situate elsewhere shall
revert to the Crown.

YWe direct attention also to section 108 of the
Constitotion prohibiting churches from using such
land feor anyihing other thun religiocus purposes
or subletting their land without the consent of
Cabinet. It would: aprear that shme churches

might be bréaking the law of the land znd ire in
risk of having theéir leases cancelled and the land
reverting to the appropriate owners. In the licht
of these practices and for some of the reasons
given under the preceding subhe=ding relatins to
schools, the Commissinn hos heen end i3 reluctant
to recommend th=t no rental be charged., Tt -would
be desirable and hiphly advisable for some of
these churches to rectify any breaches of the law
immediately.

3. Sport and Heorsatlons]l Grounds

The Commission favours and -strongly support the
concept advanced in this submission.

Some Concrete Susgestions

L. Laws of Succession : The Commission has missad

the point advanced as the wording of the suisgestion
iz unclear or confused. Recommendations for

amendments are baing made elsewhere in thig renart,



Stewsrdshi~ ovar land be taken away from estate

hinlrders
The wordins of this sursestion and those found under

Some Fundamentsal Prinecinles are sismlistic, and

cantriry to the statements as to the rishts of
estate holders under the Constitution snd Land fet,
‘The usz of the words "3tewsrdship®" or "staward"
impart totslly differant meaninss from those
sprearing in the law,

Sertion 104 of tha Constitution (relevunt nart
underlined) nvrovides

A1l the land is the nro~arty of the Kinz and
hes may at nlassure rrant to the nobles and

tituvlar chiefsz or ﬁutaﬁﬁiés one or more
cstates. to become thelr hererditary estates,
Tt is hereby declered. by this Constitution that
it shall not be lawfil for anyone =t any time
hereafter whether he be the King or 'any one
of the chiefs or the peorle of thir country
to sell any lend whatever in the Kinrdom of
Tonga but they may lease it only in accordasnce

with this Constitution nd mortgaze 1t in
saccordance with the Land dct, aAnd this
declaration shall become = covenant binding on
the King and c¢hiefs of this ¥ingdow for tham-—
~selves and thelr heirs and successers for sver,

nter the Land “ct, the land d=a:reribed in the
Sehadnles thereto are declared to he estztes of
the nobles and matanrules, In Part TIT <f the
Lanf et relating to Hereditary Estates thare is
» reaffirmation of the pdéition of the nobles end
their eetates with retuirementﬁ that holders of
tax allotments pay rent to them, In aidition
thay receive rents from leases. Under sectinensg 7
rrd 37 of the ‘et the right. of entitlenent to tax
allotaente and rowers of the Ministsr t~ arant
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’WO'ﬂbn!q from ﬂﬂrmd‘F‘rv et tes ara provided.
oart froam this one  cannot find anryhere aﬁy
suzgestion of trusteecshi- op stew:rdshin, "8 a
result it would be imrossible to consider this
surzestion because of tha erovisions of seation 20
of the Cons%iﬁution_rélating to protection of
existing rishts.. The Comission has not bean
given any compelling reissns at +this naint of time
1or con it foresee into the future th=t such a
drustic and revoluticnary move with a1l its
constitutional and soci=l implicetinns be mow

recomren-iad,

3. Leases on Land
Ylost of the suzmestions made- under this heeding

. are, 2lready provided. for under the existing law
and practices adopted by the Ministry of Lands and
‘Cabinet. The qubutlon of taxation has not been
rrovided for and is referrod to in the earlisr
part of this report.

« Sugrestions 4 - 5 have already been dealt with in

this report.

Those who made written submissicns can be clussified
into groupings of former civil servants now business
people with interest in land, a leading acad,ch
Lecturer in land systems, Jawver and ordinery citizens,
In the main they cover +the following. crounds

A

(a) Cne citizen suprorted the tentstive freaehold
rronosal and includiﬂg vwomen =g nossibls heirs,
(b) Three opnesed the tent tive freahnld croposal

much for the same r2ascn asg the rrominert chureh
leader whose submicsicns hﬂve besh d=2alt with in
the preceding rardrra-hs (00,1, 7 and ©1.1.8 hpronf
It is t2 be noted th.t the 101ﬂ*np acaderic h"n"pn—
ted a lengthy puner covering almost idertical
grounds byt differently worded s those set out

in varagrarh r£1.1.7 herenf. .
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(¢) one ordinary citizen was against any change

at all.

‘4)  Th:z former civil servenl now businessman
nrornged 2 Jznd tax of $1 payable by every

landholders tn heln Goverrmont revenue.

() The submiss=i-ns from the Lawyar askad for
the following prozosals fo be recommended -

(i) “very tax allotment hoider to puy to
the estate holler the sum of %5 per
acre i.e. Approx. $5 per aanum for
At scres.

(ii) Every town nllotment hol-ler to pay to
the estate holder the sum of $15 for
30 perches and %30 for 1 rood 24 perches
lots ner armum,

(1ii) The restrictions on estate holders
lensing more than 5% of their estates
be removed. _ '

(iv) Otherwise no further amandments ts the

Land ‘et in case we have trouble in the

future.
(v) Beach frontages in the estates of Nobles

shouvld rest in them rather than the

Crowm.

()} An ordinary citizen complained ahout the
eonduct “nd selfish behavious of the noble
Win, He, like the prominent church leader
snd leadina academic sunmorted the removal of
estates from the nobles and matapules to the
Govermment and helieved that es long ss land
eastotes are held by the noblas, neonle narti-

culurly those in the Zastern districts (H1anaka)

are gufferine -nd are still in servitude.

He sybmitiad the following promosals

(1) five 'Y= nobles = selary and rennove

211 tkeir land righits or estates,
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Include women jn tho law of succession to
land and titles as Her Maj=ssty the late
fiueen 32lote Tunou TII was a fine exammle
thereof,

(1iii) Prohibit lessing large :re:s of town
sllotments such as Nuku's son having 4 acres

and Tualaw 16 acres.

(iv) Church znd School l=z4s:s shoul"! ha renewablas
by the WMinister of Lands without the estate

holders' consent.

(g) The nuper prerented by the Lecturer in land
system covered such tonics as the environment,
land conservation and preservations of corstal
arens. He highlightsd the shortass of land and
the problems of an increasing population and
stressed the need to rreserve the con=stal land
aress as pulblic reserves for the future, In
time, if overcrowling occurs neonle shonld hayve

some whare o go for recreational Purposes.

In the porliamentarv sessinn of 1933 attemnt wes

made to have the fareshore area as fdefined under the
Lan2 Act reduced from 50 feet to 30 feet, This
legislative measurs has been deferred and it may
return to the legislative issembly for enzctment.

In one of the submission referred to above the
Commission was asked to consider recommending the
vesting of foreshore land with the estste holders.
Roth measures should be strongly oprosed., The
attempt to reduce the foreshore to 30 feat -=nd nou
the submission to vest it with est te holders -re both
<hort-sighted and selfish in nature. Both are
directed at giving est te holders access +o gavd for
sale wi+hout eontrol or thonght being ziven +0 con-
servation of our nationsal heritage. PRench frontugpes
are rer-=rded in most covntries of the warld -5 value-
ble n2tional Aassets which shonld bhe prezerved for

public access ang enjoyment,
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Countries such as New Zealund nni olhers are
en:cting laws te compulsoriry buy back comatal

lands from nrivate ownership.

Alternative substitute for sand for building DUrposes
should he considered, The diggzing for and removal of
sand from our beaches should be strictlv controlled
and eventually bfought to a stop. Some heach areas
once beautiful and serene spots are now ugly sigzhts
and a constant reminder of the price we sre paying for
devalopment without fore-thought and planning.

Tha Commission is of the wview th:t the foreshore should
be extended znd beautified or lundscaped as part of a
national programme involving all the people of Tongna.

A programme entitled "Beautify Tonsza" or "Beautiful

Tonga" with the ultimate aim of heving a public road

covering the entire cosstal arsa of Tongatapu should be
considered, It 1s not too late or early to consider
such a programme being impléemantad,

Although some of the submissions set out above sre not
specifically referred to, some have alre-dy been
covered in this section of the report, with some being
noted for future reference znd policy formulation.
Some are not proper subjscts of items for recommenda-

~tion and legislative action.

The Commission wish to acknowledge and record appree
clation to all who were concerned enough snd took the
time and made the effort to contribute written sube
missions. Yhatever the comments made on them in the
fbregoing pages of this report, no reflection was ever
intended or made as to its value and the assistance

derived.therefrom.
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PUBLTC HEARTNG “ND OPAL SUBMIGSION

*t the Commencement of the hes=ring dstes for oral
submissions the Commission had completed its work
programme for Period One. Its' tentative freehold
proposals had been brosde=sted on radio and publiéhed
in the Chronicle, radio interviews énd'talk back pro-
grammes Iiving it wide coverage for public awareness
and understanding. Tentative issues already
discussed or outlined in the radio interview and

talk back programmes were listed and formulated for
testing at the hearings.

T2 list of subject matters was drawn up and used
by the Commission for eliciting comment from those
people who attended the hearings énd gave oral
submissions. The list is set out hersunder for

convenience viz

NUMBLR OF SUBMISSIONS
RECEIVAD 1

VENUE - -
.Ta s L
SITRJRCT M:TTHERS
1. Freeholding ’
- Fumily
= Others

2. Law of inheritance
- Fresent
~ Daughters
- Ill=gitimzte children
- Midopted” children

3, Tife interest

li-. Ipmeant s r‘igl’lts



oY AN

]

I
A
¥

I

Tllezitingis children
Videouw's richts

Ohorak snd Cheritable T hazes

Legges

- Tnx Allotment

- Town S1lotment
Villare reserves/Iports ground

Tnlawful De=ding with Land
o= Money
.= Alienation
Disposition nf Land
- Noney
'~ Tonzan Customs
Hereditary estates
- (ieneral
- 1ipi fakatofi'e
- Transfer. fo Government
~ tipi falamatapule
- 'Ani to
rental of tex alletmont
Land Tax »r Hates
aupdivision of town allotments
- Genesral

-~ Minimam area

Heir muzt claim within ons year

rpplicant refusing arant NOT

tn mzke second anplication

Ien or grandson may elect to

take a8 helr

Wyenanze of allotments
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Section I . 22. Reach Frontage (1z2use 109)

- Government to devalop

o

beach roads
23. Forfeiture (Abandons)

24, PRoyal %states
- eneral
- 5chadule 2
- Schedule 3

25. Right -to allotments
- Genersl '
- Cbnditiens :
1. Develcpment
2. Tongan subjsct by birth
3. Naturalisation
4, Residence

26, Reservation to the Crowrn of all

minerals

27. Power to dotermine 1life estate :
(a) Misister of Lands
{(b) Land Court

28, TWeeding cemetries (foreshore)
2:i. Protection of innocent wife/childrer
30. Reclzimed areas

31. Absentee owners.

1,1.4 The range of subject matter listzsd ahove comprized
somz of the potentialaress for review and which
needed investigation, Statistical data was recuired
to support the revisw and particulériy recommenda=-
tions mzde, either for chenging or preserving the
status quo. During period one » lot of discussions
took place and many cuistioans asked by the Commission
buﬁ the wvalidity of th=: viéws"expressed or answers
given could not be confirmed,
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This at times gove rize to unnecessary debate in
the abstrzct. For the nurnose of recording and
keeping accurete records of the meetings of the
Commission and ths wublic hearings, a tape racorder
was donated by one of the Commissioner and used
throughout these sessions.,

Prior to the date of any public hearing advanced
radio announcements were made informing the public
of the date, time =nd location of the hearing and
inviting interested members of the public to attend
and express his or her views.

A% the commencement of each public hearing at each
of the venues, the meeting was declared open end
prayers were said by a leading Minister of the
Nistrict and the Commission was officially welcomed
by a matapule. The Chairman then addressed thes
meeting and outlined the purpose of the exercise
znd urged and encouraged people to participate znd
to bz frank and open with.their submissions. The
Chairman conducted the meetings with an air of
informality to encourage and enable people to speak
freely to the Commission without fear, Cuestions
were then asked hy the Commissicners and answars
given bw thqée zprearing béfore them, The exercise
proved invaluable to the Commissioners as well as
those aprearing hzfore them. It helped tc break-
down ﬁisunderstandings and misconceptions abovut the
fiovernment, the l-nd system and the nosition of the
nobility. Peorls expressed cratitude and some felt
deeply moved a2d honoured. tn be given the oprortunity -
to play a part in determining their own destiny.

Public hearings were conducted throughout the ¥ingdom
during the month~ of Jr ouvary, Februar;:, Msrch, “nril
and May 19324 aver & Taksd nonher of 3ﬂrdays. The
fivrst meeting of tha Coomission wrs held at “ounno

Vainfilt Vava'n,
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Tt was a historical moment for the Commiszsion when

it remembered +that it w s an that hillowed spot in

1875 King Ceorge Tu-ou I declared freedom for the

people :nd committed Tonga to God. It w=s on that .
. S

first dedication that Lhs patto - "Opd -2d Tangn

are my inheritance” origin~ted. A tot=1 of 470

neople came and gave their vi~ws at the public
hearings nt the follawing venues

(a) vAVA'U ' 9/1/84 to 13/1/84 - 59
(b) HA'APAT 23/1/8h to 26/1/84 « 51
(¢) 'EUA © 0 21/2/84 to 23/2/84 - 64
{4) ToNCATARU 27/2/Bb to 26/4/8h -~ 263
(e) NIU.TCRUTAPI  A/S/34 - 17
{f) WIUARD'OU 10/5/84 - 1%

470

The hearings at Tongztapu took a total ¢f 16 days
and were held at Tstakamotonga, Lanaha, Kolong=,
Navut~ka, Ha'asini, Houmi; Nukunuku, Kolovai,
'Atele, Vaini, Folaha and Nuku'alofza. At 'Tua the
hearin:s were held at 'Chonua and at Futu. At the
othor venues the hearings were held only uat the
one plzce - HNeiafu, Vavs'iy; Tonaslelek:, Hatanai;
Hihifo, Niuvatoputapu; Sapa'ats, Nivafe'ou.

Fleven Nobles and 2 Hlatapules ma'a tofi'a came and
exrressed their views at the public hesnrings., Six
Magistraics, a number of Digtrist and Town Officérs
and minji-ters of religion were =lso rmongst those

who evnressed views sas did a small number of women.

It is worthy of mention thot at NMatenai the
Comnission used th2 Hiku 'o e Lolohes (Tail of
Loloh:z} g = teble during the public hearing =t
Tolnafe Hall, Ton-uzloalal cormencing from the
23rd day and ending on the 24th Junuar- 1984,
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Section D The "Hiku 'o e Lolohea" was brought to Tonga from
Fiji on or about the year 1610 by Baleisasa (son of
Tui Nayan of Fiji) and Tuisoso and their families.
1t was kept by the noble Malupo and used by that
noble and the people of 1Jiha on the occasion of
the birth of Tupoutota father of King George Tupou I
to float the Veifua from 'Uiha to Lifuka whilst the
people of 'Uiha waded and swam in the sea guiding it
all the way to honour the occasion. Baron Tuita
has been responsible for its restoration and
storage at Toluafe Hall (named after his father), as
an important and historical piece of artwork asso-
ciated with the birth of ap enlightened era. Tupouto'a
and His Royal descendants have fought for unification,
1ndependence, freedom of the people and then granted
a Constitution and made land available to the people
with their rights thereto secured by law. It was
therefore a fit and proper occasion to have the
Hiku 'o e Lolohea on display and use as & reminder
of the past and indicator for the future.

1.1.10 Throughout the public hearing sessions and even with
the written submissions we noted considerable
apprehension being entertained by people that there
might e radlcal changes made. When suggestions of
changes were made people replied that there was
nothing wrong with the systenm. There was and 1is an
unmistakeable'defensive attitude towards the system
and the nobility. We were at times informed at
~ these hearlngs that if the nobility are done away
with or their estates removed they (people) believe
it would be bad thing for Tonga. This was in contra-
diction to submissions made by others in writing
and orally advocating the abolition of the role-of
the nobility witk regards to land and transferring
all the estates and TESpOnSlbllltleS thereto to the

Government.
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gven the ‘Tone= Comneil of Church s Seminar in 1975
on Land wnd Migration which had high hopes of
shaking the system ended un with this cautin:ry
note »t page IIY of its Resolutions viz :

«-.."Subject to what the Land Committen may
say after i1ts investigztion, the Semin~r sees
the ne:d for important improvements in the

land fenure svstem but not the repluacemnent af

preseny system bvr a radically new one

Referring specifically to the attitude exprassad by
the stitewsnt from the "eminar on Land and Misration
was _truly representative of the vi~ws eu: rassed i
the public hearinos, This tyme of attitude e»vo

the Comrission little option in so far as any attempt
or desire to meke changes. Some =aid there should

be chanies without nominnting what chunges were
retuired. Others said th re shonld be uo ohimgos,
A1l these conflicting attitudes crested difficulties
for the Commission,

Tt 1s int2restinz to record that when the nrdinsry
peonle or comwonsrs appeared before the Corairsinn
anrd vave their oral submissicons they were relaxed

ard without inhibitions. This wos in rarked contrast
to members of the nobility or estote holders, Mhe
Lztter class prefaced most of their submi-sions with
protestations of heing fair, law abhiding and God
fearing citivens. ‘Thev have Atifolly dens the riakt

things 2 God, ' i< #Hejest Wing Taufalgha: Tusoy IV
and the wzonl2 of bhis Yintdom, HWost elsimod tha
thay havo discrdhuted all their eztates to +h B

ThH '_ir 2 ‘?;: “._:T__P TeS ; Lo it Mgt
_; i1 2 "y ir{stm dk]

Tha rrazto holder et of Loimrfale, Wowaty ue o ppsn
in goint. Y2 was a Fumairoys gred poveonslity

suffering From soms farm of infirmity, hnrd of
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haarings vhen carvenisnt 2o alert o8 yorns Muck
whon sensing sy danrer, e owag neling @il the

abnvenanticned wranrarcesz e perticularly edmmant

een distrimated

that his large estate hod

b o

o the npsonle. Momminsion:r Y“eards prassed the
1ost point with him, Fotu f2atly denied huving
any vac.nt or unallottad land rnd made an evasive
and faint reference to heing commnected o his
questioner, At that roint it wos ot te Fotwe *o
forset about the inguiry by the Commission s it
was a porsonal matter concerning the said
Commissionor's desire to find 1and in Veva'u Lo
live. & was raady to leave Wew "eniand and move
to Vavi'n, A nrompt reply wis given by Fotu -
"IFf you care to visit me to night I have somz Land
available {o give vou',
The visit wos not made heciuse it mipht have haen
costly and +s & consequence thrre wis no way of
finding out whether the promise would have been
fulfilled, e note for the rscord thet the total
estate of Fotu consists of 2815 :cres 2 roods 6.4

wond

erches, There are 117 fown allotments repistered
+ helrers without definad urers 5

tax allotments, 10 church lenses, 1 bored lesse,

]

1lz: se to 2 fareignar -nd 3 lenses te Tongans,

“he balance of his estate choneist of 446 acres

1 rood 24,7 pfrchea which would include the 107
town sllotments without d2fined <reszs, umregistered
ocoupiers =and 1und for his rorsonal use, Jn ris
nviitence ha sz2id that e hod distributsd all his
estates and some of which hzd not basn resistered,
This jovinl character and esinte holder could huave
bran teiling the froth ond was norhans mersly

josting with Big quasiianar,

The =yhlic hamrins evorcise proved most veTtinhls
T gare thap

iw
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ordinary Tonran and some of the 25t teholders, It
also fuUlFilled the objectives of the Commission set
out in psragraph R1.1.3. Tts helnful also when the
analysis of the ict wis carrird out.



