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{¢) if no land is available in any
hereditary estate held by the nchle
or matapule in one of wnose es*tates

-the applicant is resident ther the
allotment shall be taken out of the
hereditary e=ztate of any other ncl:le
who is willing to provide such
allotment ;

(d) if no land is availalle under rule
(c) then the applicant may hzve
his. allotment from Crown Land;

(e) an applicant for an allotment to be
granted out of Crown and shall have
his tax and town allotmenis from such
particular portion of Crown lLand as
the Minister may decide:

Frovided that an applicant already
regident on Crown Land shall where
possible be granted the allotiments
from the particular area of Crown
Land in which the applicant is
resident. '

Explanatory Notes: (i) The rule of practice laid down by
' this section is inapplicable under

today's condition. Its deletiorn will
be in line with the renuirement to
conform with current }ractlces.

Recommendatidn:” - Repeal,
1.1.%2 Section 51r (1) Where a town allotment is not. less
- _ _ then 1600 square metres in area
' L _ : the holder thereof may apply to the

M.nlstpr reqguesting him to subdivide
the allotment hetween such sons,
grandscens, brothers or nephews, of
‘the applicant, being more than 'sixteen
years ol age, as the applicant sheall
appeiat, but the Mirister shall not
grant an allotment less than 759
square metres in.area.

... . . (2)  TWnere the holder of an zllotment as
in subsectiorn cre hereof set nut
has no relaztives as aforeszid he
may apply to the Minister for ©
permission to surrender a part,
or the whole of so much of his
allotment as exceeds the statutory

(7 4
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area, and the land so surrendered
shall be available for sutdlivisicn
at the discretion of the Minister.

Explanatory Notes: (1) Minor change from 1600 sq. m to
1 rood 20 perches.

Recommendation: Change 1600 sq. m. to 1 rood 2C perches,

1.1.63 Section 52: (1) The Minister upon the application of
the Minister of Education shall make
provision for an allotment of 3}
- hectares of land for the use of the
Head Teacher of any Government Primary
School who 1s a male Tongan subject,

‘ (2) Such provision may be made from
Crown land or from land in an hereditary
estate,

(3) Any allotment granted under this
section if forming part of Crown land
shall be denominated and registered
as the Teacher's allotment and shall
be held by the.Teacher during his
term of office and thereafter by his
successors and on failure of successors
shall revert to the Crown.

(4) VWhenever it shall be necessary for

the Minister to make provision for
a Teacher's allotment from land
forming part of an hereditary estate
the holder of such hereditary estate
shall lease an area of 3% hectares
to the Minister at a nominal rental
for a periocd of ninety-nine years
to be held by the Minister for the

: use of the teacher durirng his term
of office and thereafter by his
successors and on fallure of successors
or on the expiraticn of the term of
lease the land shall revert to the
holder of the hereditary estate.

Lxplanatory Notes: {i) This provision 1s outdated and hes
been inoperative for sometime.

Its deletion will be in line with
the recuirement to corform with current

practices.
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Recommendations:

1,1,54 Section 53:

Explanatory Notes:

Recommendation:

*. 1,67 - Section 5h:
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Repeal.

(1) Whenever the Cabinet is spiisfied
that it is possitle so to do the
Minister shall arrange for.the
subdivision of land into rectangular
tax allotments and if by reason of
such subdivision the holder of a
tax sllotment is deprived of the
whole or part of his allotment he
shall in addition to receiving other
land in lieu therefore be entitled
to the produce of the coconut trees
growing on the land of which he
has been deprived for a period not
exceeding six years from the date
oh which he has deprived of the whole
or part of his tax allotment as
aforesaid and the period for which he
shall be so entitled shall be deter-
mined by. the Minister.

(2) The road access to any such allot-
ment shall not be of less wxdth than
ly metres,

(i) The general purpose of this
section needs no change or further

explanaticn.

. No change. '

. Whenever the holder of a tax or town

allotment desires to¢ surrender such
allotment or any part therecf it shall

be lawful feor such holder with the conzent
of the Ca®inet to surrender the said
alletment or any part thereof as afore-
said, and any allotment or any pari
thereaf so surrendered sha1¢, subiect

to the provision of this Act, inmediately
devolve upon the perscn who would be the
neir of the holder if such holder -had
died; and if there be mo person or whan
the allotment or any part *trereof can

so devolve the allotment or any part there-
of if situzte on Crown land shall revert
to the frown snd il situzte on an .
hereditary estate shall reveri to the
holder thereof.




Explanatory Notes:

Recommendation:

Section SGA:
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(i}. The general purpose of this needs
further elaberation. '

(ii) The proposed additions thercto
are self explanatory.

(1) No change.

(2) No surrender shall be effective
unless consented to by the holder's
wife and the heir (if any).

(3} If the purpose of the surrender
ig to give the whole or a part of
"the allotment to a third party then
the consent of the hclder's wife
and the heir (if any) shall be
sufficient to effectively revert
the allotment or part thereof
surrendered to fhé‘éstéte‘hbider
for allocation to sﬁch third party.

DIVISION TA

LEASE OF. ALLOTMENTS

The registered holder of a town or tax
allotment may grant a lease over the
whole or part of his town or tax ailot-
ment,! provided that:

(1) | the consent of Cabinet has been
i obtained in the manner provided
i in this Ant;

(1i)  the holder is rot 2 widow holding
- - ! the tex or town allotment of her
i deceased husband;
1 . . . -
(iiij the holder is rot the Head Teacher
I of a Government Frimary 3School
! rolding a tax »ilotment in terms
of Saction 52 of this Act;

!
(
!
f
’
i
i
:

.
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Expilanatory Netes:

Recommendation:

Section GSBE:
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(iv) if the lease iz in respect of the
whole or pert of a tax allotment the
reriod shall not exceed 20 years; &
(v) no mortgzge ls in force in respect
of the allotment part thereof.
(i) Several alterations are necessary
to this section:
(i1) (a) Subsections (1) and {2) need
noe change.
(iii) Subsections 3 3nd l, are noi necessary.
(iv) Subsection 5 needs no change. C
{v) A new subsection is to be added
and its purpose is self-explanatory.
(1) No change
{2) No change.
(3} Eepesl,
()  Repeal.
F.J
(5) No change.
Add nasw peragraph - o

"he holder retains an area of his town
allotment of 2 size sufficient on which

to live or eppropriate provision is made
in the lease for the holdur having a rignt

to iive on the townm sllotment,”

The amount of rental which shall be
payatle in respect of a lease of a
tax allotment or eny part thereof |
shall Le as agreed Detween the 2 !
partics, DRCLARING that His Vajesty 3
in Council mav From time to time -

by Order alter the said rate.

o
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(2) The amount of rental which shall be
payalle in respect of a lease of a
town allotient shall be as arreed
between the parties thereto.

(3) The Minister snall collect the rents
for all allotment or part or parts
thereof leased in terms of the
foregoing section and snhall pay the
same into the Treasury and shall
issue a voucher in favour of the holder
of the tax or town allotment for
that amount of rent less ten per
centum thereof.

(4) . The registered holder of a tax
allotment leased in terms of the
foregeing section shall remain
personally liable for the rental
payable in terms of Section 57 of
this Act to the holder of the
hereditary estate or to the Minister
as the case may be.

Explanatory Notes: (1) The general purpose of this section
needs no change or further explanation.

Recommendation: Noe change.

1.1.68 Section 55C: If the registered holder of a tax or town
o allotment who has granted a lease in
terms of this Part of this Act dies before
the expiry of the perlod of the lease,
then -

(1) Where there is a widow entitled to a
1ife estate, she shall for such
remaining period of the lease as
she {s entltled to the iife estate -

(a) be bound by the terms of the lease;

(b} receive the rental due as provided
by this Part of this Act; and

(¢) be personally liable, in the
case of a tax allotment, to the
holder of the herecditary estate
or to the Minister a5 the case
may be for the rental payabile In
terms of Section S7 of this Act



Secclon J

1.1.69

Explaratory Notes:

Recommendation:

Section SSE:.

Fxplanatory Notes:
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(ii) Wnere *here is no widow entitled to

= a 1life estate, but where there is an
heir entitled to succeed in terms
af the Act, the allotment shall
devolve upon him in the manner provided
by this 4Act, except that -

(a) he shail be bound by the terms
of the lease;

(®) he shall receive the rental due
.as provided by this Part. of this
Act;

(c¢) be personally liable, in the case
of a tax allotment to the holder
of the hereditary estate or to
the Minister, 25 the case may be,
for the rental payable in terms
of Section 57 of this Act.

(iii) Where there is no helir and where the
allotment reverts to the holder or
the hereditary estate or to the Crown
as the case may be, then the nolder
of the hereditary estate or the
Minister, as the case may be, shall -

(a) be bound by the terms of the
lease;

(b) receive the rental due as provided
by this Part of this Act.

7(1) The general purpose of this section

needs no chaznge or further explanation.
No change.

No lease granted in terms of this Fart of .
this Act shalicontain any clause conferrirng |
an autometic right of renewal or an

option to renew, and any renewal of any
lease pranted in terms of this part of

this Act shell be subject to the crnsent

of Cabinet and shall bhe for a pericd not
exceeding 10 years,

(i} Delete the existing proviszion and
substitute clause contained in the
reconrendation below.

L



Section J

1.1.70

1.1.71

Recommendation:

Section GBE5F:

Explanatory Notes:

Recommendation:

Section

Gz
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(i)

(111}

The proposed new clause - is intended
to provide uniformity on the
provisions relating to renewal of
leases,

It is hoped th=t in some ways it
will make holders more careful and
perhaps less inclined teo lease
their estates or allotments. .

Unless the parties otherwlse agree the

right

of renewal of a lease shall be

governed by Section 36 of this Act.

(1)

(2)

(1)

No person may, at any given time,
be the lessee of more than ten
leases of tax allotments.

No person may, at any given time,
be the lessee of more than five
town allotments.

(Note: a person may, at any given
.time be the lessee of not more
than five tax allotments and five
town allotments).

The general purpose of this section
needs no change or further
explanation.

Mo change.

(M

(2)

During the perlocd of lease of a

tax allotment the lessee shall be
responzible for any recuirements

of this or any other Act in relation
to planting and upkeep of the
allotment.

In the event of the lessee bLeing
convicted of an offence under
Section 5B of this Act In respect
of “he allotmant leased, the lessee
shall autemeticelly forfeit “he
Tease Tz osisll rameirn liaole for
ihe amount of rerntal =ligible in
respect thereof until expiry of
the original term of lease.
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Explzanatory Notes:

Recommendation:

1.1.72 Section 56:

1.7.73 Section 57:

Explaratory Notes:
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(i) Subsection 1 requires no amencdment,

(ii) Subsection 2 is te ke repealed as
it is unduly harsio and serve n
useful purpose. The leaze is
terminated and » lessee iz still
liable for rental for balance cof the
term of the lease 15 most unusual
and punitive,

(1) }o.change.

(2) Repeal,

 DIVISION II
RENT_OF ALLOTINENTS

Where 2 person elects to take a § hectars
lot in accordance with Section L€ he shall

‘pay an annual rent cf four shillings

therefore to the holder of the hereditary

‘estate if the allotment is situate ir

an hereditary estate or to the Minizter
if the =2l1lotment is situate in Crown Lanc.
The holder of a tax alletiment shall pay
an annual rent of eight shillings to the
holder of the hereditary estute in which
the allotment Is situated or to the
Minjister where the allotment is situate
in. Crown Lands:

Proevided that where a tax allotment

is situsied partly on Crown land and
partly con hereditary estate the holder:®
shzll pay four shillings as annuzl
rent to the Crown and four shillings
as annuzl rent to the aclder of the
hereditzry estate,

(1) Dotk the above sections should he
replaced and coensclidated into one

section.
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Recommendation:
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(11)

(ii1)

(1v)

(v)

The suggested rearrangement woulid

constitute an inprovement,

The general purpose of the two
sections are rot repealed but
require updating.

Holders of tax allotments have been
payirg the same rate of B8C seniti
for over a century and ne adjust-
ments made with depreciation in

the value of money - a packet of
cigarettes costs more than 80 seniti
today.

Town 2llotments holders will row
pay a rent of $3 per annum.

Secticns 56 and 57: Hepeal and replace
with the following:
Section 56 (1) The holder of an allotment

shall pay the following

annual rent to the estate

holder or to the Minister

in the case of Crown land:

- $1 per acre or part
thereof per annum for a
tax allotment,

= &3 per annum for a town

allotment.

(7) Wnere sn allotment is
situvated partly or. Crown
lann and partly on
hereditary estate the
heidér shell pay 2 half
of the rent to the Crown
and & hall to the estate
kolder.



1.1.75

Section 58:

Explanatory Notes:

Recommendation:

Section 59:

Explanatory Notes:

Recommendation:
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(1) Every holder of an hereditary estate
shall keep a rent roll. The rert
roll shall contain a list of all
perscrs helding tax or town allot-
merits on the heredlitary estate and
thie hclder shall enter therein at
the Yine of payment every payment
cf ruent made by an allotment heolder,
Upon receiving such rent the holder
of the hereditary estale shall
deliver a receipt to the alloimunt
haolder.

(2) FEvery holder of an hereditary estate
who Fails to deliver a receipt for
the payment of rent as aforesaid
shall be liakle on conviction to 2
fine of two pounds.

i The general purpnse of this section
g PUre

is not being altered except th

-amount of the fiwne is being updaled.

4]

No change except fines in subsection (7?)
to go up to $10.C0.

NDuring the continuance of their respective
life estates the widow or any dsughter
succeeding to an allotment shall pay

the rent for such allotment and shall
comply with all town regulatiors and
where two or more daughters susceed as
heirs they shall be jointly and severall
liable for the rent but no dzughter shal
be liatle for any vent accruing after
the determination of her 1life estate.

(1} The pgeneral rurpnse of this section
is not altered except the anount
of tnc fine which should bhe updatszd
te f21l in line with today's

cornditions.

Mo change.

SO -



Section J
1.1.77 Section 60:

1.1.78

Explanatory Notes:

Recommendation:

Section b1:
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Where the rent of a tax allotment is

unpaid the estate holder or where the tax
allotment is situate on Crown Land the
Minister may sue the holder of the allotment
in the Magisir: tes Court of the district

in which such allotment is situate and may
recover the said rent by civil proceedings.
No claim shall be made for the recovery

of any allotment rent whith has hteen

unpaid for more than three years.

(i) The general purpose of thls section
needs no change or further

explanation,

No change.

DIVISION 111

3 T TR R
[ LR A 1 f..:_... 4

A holder of an allotment may bhe ejected
therefrom upon proef in an action brought
against him by the Minister in the Land
Court of any of the following grounds -

{a) that the holder has failed to satisfy
a Judgment given in an action for
the recovery of rent within three
months from the date of such judgment
or

{b) that during a period of five years
next preceding an action for
ejectment three Jjudgments have
been given against him in action
for the recovery of rent; or

{¢) that during a period of three years
next preceding an action for eject-
ment the holder has-not malntzined
the allotment in the averape state
of cultivation for tax ailotments
in the district where the land in
respect of whick the action Is
brought is situate; or

{d) that during a periad of three years
next preceding an actlion for eject-
ment the holder has been convicted
more than iwice for an offence against
section sixty-eight;
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(e) that any rent is two yeers in
arrear.

Explanatory Notes: (i) The general purpose cof this secticn
is to be preserved.

(ii) Subsection (k) and {d) are to be
repealed on grounds that they are

unnecessary. . . . .'

Recommendation: Repeal paragraphs (b) and (d}.
1.1.79 Section 62: A holder of an estate who shall have

reason to helieve that any of the grounds
set out in section sixty-one exist in
respect of any holder of a tax allotment
. situate on his estate shall inform the
Minister thereof in writing.

Explanatory MNotes: (i) The general purpose of this section
needs no change or further

explanation.

Recommendation: No change.
1.1.80 ‘Sectionr63: Any person from whom possession of a

tax dllotment shall have been recovered
by an action for ejectment who without
lawful authority re-enters upon and takes
possession of such tax allotment shall

he liable on conviction to a fine of

five pounds or in default of payment to
imprisonment for three months.

Fxplanatory Notes: (i) The general purpose of this sectinn
requires no change except the
amount nf the fine which should bte
updated to fall in line with today's

condgitinns.,

Reconmendation: Tncrease  fine to %30 or in default of

payment to £ montts imprisomment.
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1.1.81 Section 6k: When the Court is satisfied that the
grounds for ejectment have beer proved it
shall make an order accordingly, and the
tax allotwent snall revert to the holder
of the estute or to the Crown as the case
may be and in ihe czse of an allotment
reverting to the Crown shall te regranted
in accordance with regulations made under
this Act.

Explanatory Notes: (i) Two amendments are necessary to

update this section in line with the
other proposals contained in this
part of the report.

(ii) The word tax 1s to be deleted as
town allotments will have a rental
payable in respect thereof. Refer to
explanatory notes and recommenda-
tions under Secticns 56 and 57,

(ii1) The wording of the section requires
improvement by the additions of the
words referred ¢ in the recommendation.

Recommendation: Nelete the word "tax".
Last lirne to read "in accordance with the

provisions of this Act."

DIVISION IV

.:T-T,_:I,I.r :—vl.v-!-.lm l:-\r. _‘!_'[I'_"I""-_g'"_l‘j':

1.1.82 Section 65: A registered holder of an allotment who
desires to remove permanently from the
district in which his allotment is situated
to ancthar district may apply in writing
to the Minister in the district to whigh
the holder desires to remove for a tax
and town alleotment to ke pfrunted to =im
out of an hereditary estate or sut of
Crown Lands.in that district and the Minister
may upon tre corditicns hereinafter set
forth grant to such applicant an 2llotment,
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1.1.83

Explanatory Notes:

Recommendation:

Section 661

Explanatory Notes:

Recommendation:

Section 67:
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(1)

The general purpose'oi‘ this section

" needs no change or further explana-

tion.

Mo change.

(1)

(2) .

(1)

Every application made under section
sixty-five shall be subject to the
rules governing the grant of
allotments (Part IV: Division I} so
far as the same are applicable and
the applicant shall forward the

deed of grant of the allotment he
already holds, to the Minister in -
the district to which he desires to
remove and shall pay to the Minister
the prescribed fees.

The Minister shall thereupon, if

‘land in the estate or Crown Land

specified as aforesaid is available,
grant to the applicant an allotment
and shall forward the -deed of grant
delivered up by the applicant to
the Minister in the district in
which the allotment surrendered is
situate and the Minister shall cause
such deed of grant to be cancelled
and shall rectify his register of
allotments accordingly and the land
descrihed in such deed shall revert
to the holder of the hereditary
estate or to the Crown as the cases
may he.

The general purpose of this section
needs no change or further '
explanation,

No change.

Section 67 of the Frinclipal Act is.
repezled.

-r

3
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- Section J '
Explanatory Notes: (1) This section has already been
' ' repealed. '

(ii) It is inserted here to complete
sequence under the Act and to avoid
misunderstanding that an omission

has occurred.

Recommendation: Nil.

v DIVISION V
PLANTING OF TAX ALLOTMENTS

1.7.85  Section 68: (1) Every male Tongan subject who hes
been granted a2 tax allotment by the
Minister shall within one year from
the date of the grant have growing
on such allotment two hundred
coconut trees planted in rows and
80 arranged that the trees are 9
metres apart or L& metres apart in
rews 18 metres distant from each
other.

(2) Every holder of a tax allotment
shall carefully attend to the
coconut trees growing thereon and
keep them reasonably clean and free
from weeds,

* (3) Any holder who shall neglect or omit
' to comply with any of the recuire-
ments of this sectiaon shall te
liable on conviction to a fine not
* : : exceeding five pa'anga,

1.1.8f6 Section 69: A1l prosecutions for offences agalinst.
section sixty-eight shall ke brourht in
the Magistrates Court. Such prosecutions
in the islend of Tongatapu shell ba at the
suit of the Director an Inspector of
Agriculture and in any other island shall
be at the suit ol the police until such
tine as ar Inspector of Agriculiure stall
be appointed for any such island and from
and after the date of his appnintment
shall he at the sult of such Insnector.
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1.1.87

1.1.38

1.4.89

Section 70:

Section 71:

Section 72:
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On the. hearing of any charge brought
against a holder under section sixty-
eight the magistrate after healing the
evidence shall if the evidence supports
the charge make an order directing the
defendant to comply with the recuirements
of the said section within a time
specified in the order and shall adjourn
the hearing until some day after the time
so specified and on such adjourred hearing
shall not convict the defendant unless

he has wilfully failed to comply with

the said order. :

If at the hearing of any prosecution for
an offence under section sixty-eight it
is made to appear to the satisfaction
of the magistrate that the negiect or

" omission in respect of which such proseci-

tion is brought was due to the illness

or physical incapacity of the defendant

it shall be lawful for the magistrate to
grant to the defendant such exemption from’
the requirements of section sixty-eight

or such extension of time for compliance
therewith as having regard to all the

cireumstances of the case appears Jjust

and reasonable.

The Minister as regards tax allotments in
Tongatapu district and each Deputy
Minister or other officer acting for the
Minister as regards tax allotments in his
district shall draw up not later than

the thirty-first day of January in each

‘year an annual return for the twelve

months ended on the preceding thirty-first
day of December. Such return shall
state -

(a) the names of all persons {specifying
whether male or female) who have
succeeded to tax allotments or to
whem tax allotments have heen
granted during the year in tnet

district to which the return relates;

“(bv) the date of the grant or the

succession in ea~h case;

(c} +he area and situation of each such
allotment.

e
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Section J

1.1.90 Section 73: The Minister and each Deputy Minister
or other officer acting for the Minister
shall forthwlth cause a copy of such
‘return certified under his signature and
official seal to be & true copy to be
forwarded to the person authorised by
section sixty-nine to presecute for that
district to which such return relates and
such copy shall in all proceedings for
offences against section sixty-eight be
admissible as evidenced of the holder's
responsibility for any tax allotment
therein specified as well as of the date
of the grant or succession to such allot-
ment,

Explanatory Notes: (1) These provisions in the Act are
not strictly necessary. They are
inoperative and outmoded.

Recommendation: Repeal,

DIVISION VI
DEVOLUTION OF ALLOTMENTS

1.1.91 Section 7l: On the death of the lawful male holder
of any tax or town allotment his widow

shall be entitled to a life estate in

such allotment which estate shall terminate
on her re-marriage or upon proof in legal
procesdings (as provided by section
seventy=five of her having committed
fornication or adultery:

Provided always that the fajlure of

. the deceased lawful male holder of any
tax allotment to register the same
under the provisions of Division 17 aof
Part VIT of this Act shall not of
itself be a bar to the grant to his
widow of a 1life estate under this
section, and that provided the Minister
of Lasnds is satisfied upon enquiry that
the deceased person was the lawful
holder of the sald allotment Sshall
be lawful for him to effect posthumous
registration at the recuest of the
widow,
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rrlanatory Notes:

Hecomrendat.ion:

- 216 -

(1)

(1)

The Commission has been in conflict ..

over trniz secticn as to the ‘course

‘to adeopt cover the widow's life

interest, I% !s a morsl gquestion
which terminates the widow's life
interest. Both the male holder

and widow have & life interest in
respect cof tarx and town allotments
yet a nmale whe is guilty of adultery
or farnication will suffer nc
disatility durivng the subsistence

of the marrisge or after deaih w
of wife, However a woman whose
husban? is deceased is penalised

for her frailties and irndiscretions.

With *ae freehold proposals and
rearrangement of Section 76 on

succession it is considered that

- the reference as to adultery und

{iii)

(iv)

forrication should he deleted.
This would bhe a fair and eguitabtle
measure on hehalf of the women in '

this Kingdom.

If holder during his lifetime makes
a grant the issue of the widow's
ar

interest does not arise.

Tf widow remarries her 1ife

irtercst is Yermirsied,

Bemove reference to fornicetlen ur

aduitery.
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Section J

1,7.,92 Section 75: ¥here it Is zcught to recover any tax or
town 2zliotment from a widow cn the ground
that she has committed fornicetion or
adultery it srnall be lawful for tae rerson
claiming such allotment to bring proceedings
in the Land Court for the recovery thereof
and upon procf of such fornication cor
adultery to the satisfaction of the Court
Lthe Court shall declare that the widow's
estate is terminated ond shall forthwith
forward a certificate ¢f such fimding 1o
the Minister.

-

Explanatory Notes: (i) Refer explanatory notes to Section 7h

for recommendatiorn helow.

Recommendation: Repeal.

1.1.93 Section 761 Subject to the life estate ¢f the widow
the succession to tax or town allotment
shall be &s fellows:

(a) a descent shall be treced from the
last lawful male heolder;

(b) only person born in wedlock may
inherit;
(c) the inheritance shall descend in
the first place to the eldest son
cf the deceased holder or if such
son is dead to the eldest male heir
of tte tedy of such son. 1If the
eldest son of the deceased holder bTe
dead without leaving zny male heir
of Wis tody the succersion xnall
devolve upcn the rext eldest son of
- the hclder or if such son iz dead
to the eldest male helir of such
son's bedy. If the second son of
the deczased hiolder be desd withecut
leaving any male heir of this body
the succession shall go to the
next eldest son of the deceased
nolder or the eldest male heir of
hisz bedy ~rnd so on taking all the
deceased heolder's sons  in successicn
in order of their ages;

~

(4) if the helder dies witncut leaving
zny son or heir male of the body
of a sor him surviving then any
urrarried davghter of the deceased
holder shall irherit for her iife
and if tnere are two or more
urmarried daughters they shall
intierit all togetner jointly for
their lives., The life estatec of
any daughter shall terminate on
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her marriage or upon proof in
procezedings agsinst her in the
Land Court to recover such allot-
ment (after the manner provided
in section zeventy-five) thi.t she
has commitied formication or
adultery;

in default of any unmarried desugnter
of tie decezsed holder an allot-
ment shall descend to the deceased
holder's brother or if such trother
be dead to the eldest male heir

of heir ¢6f his body then the
holder's next eldest brother shall
succeed cr if he te dead the- eldest :
male heir of his body and so on
taking the deceased holder's
brothers in succession in order

of their ages;

if the holder dies without leaving
any brother or heir wale of the
tody of a trother him surviving the
inheritance shall go tc the eldest
brother of the deceaszed holder's

" father or if such brother ke dezd

tc the eldest male heir of the body
of such brother. If *the eldest
prother of the deceased helder's
father be dead leaving ne male helir
of his body then the rext eldest
brother of the deceased hclder's
father in successior in the order
of their respective senioriiy;

in defzult of brothiers of the |
deceased holder's father or male
heir of the body of such a brother
the 2l1lotment if situate on Crown
Laené shall revert to the Crown

and if situate on an hereditary
estate shall revert %o the holder

. therecof:

Provided always that the failure
of the deceased lawful male
holder of any tax or tow. allot-
ment to register the same undesr
the proviasions of Division 1T

of Tart VI1 of this Act shall
not of itself he a2 ar to the
grar.t ta hi:z helr under this
zection, and that provided the
Minister of Lande is satisfied
upon enquiry that the decezsed
person was the lawful holder

of the said alle*ment it shall
be lawful for nir tc eff=ct
wosthumous registraiion al the
request 2% the heir. '
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Explanatofy Notes:

oo Recommendation:

1.1,94 ‘Sebtion 77

L Exﬁlanatory Notes:

Recommendation:

1.1.95 Section 78:
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(i) The preoposed rearrangement of this
section is necessary to incorporate
the freehold proposals. If no

 grant.-is made by the holder these
provisions apply.

(i1) Legitimated person is included for
the same reasons appearing under
explanatory notes to Section L1.

Subject to any grant made by the holder
duly registered and also to the life
estate of the widow the succession to the

tax or town allotment.shall be as follows:

‘= (a), (¢) to (g) = No change.

- {b) only person born in wedlock or
legitimated may inherit.

On the death of the lawful male holder
of sny tax or town allotment without

leaving any person entitled to succeed

. thereto in accordance with the provisiens
of this Act such allotment shall if
situate on Crown Land revert to the Crown

and if situate on an hereditary estate
shall revért to the holder thereof.

(1) This section is to be amended and
made subject to grant made by
_holder, .It is to apply only if no

grant had been made., The amendment

is necessary to enabile the free-
hold concept to operate without
conflict. :

Make reference to grant made by the
holder duly registered.

Save and.except a son or grandson of the
deceased holder no person who already
holds & tax or town allotment shall be
permitted to succeed as heir to another

_allotment of the same kind as the

allotment he already holds or to choose
between an allotment already held by
him and one to which he becomes entitled
as heir: '
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Explanatory_Notes:_

Recommendation:

Section . 79:
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Provided always that where a son

or a grandson becomes entitled to
succeed to an allotment of his deceased
father or grandfather and already
possesses an allotment of the same kind
it shall be lawful for such son or
‘grandson to elect between the allotment
already held by him and that of his
deceased father or grandfather.

(1) The general purpose of this section

needs no change or further
explanation.

No change.

Where the heir being the son or grandson L

of the deceased holder elects to retain

the allotment he already holds it -shall =~

be lawful for the eldest son of a son
who 18 .the heir of the deceased holder or
for the brothers of a grandson who is the-
heir of the deceased holder provided such
eldest son or brothers of a grandson .
already hold a town or tax allotment to
elect in succession between the allotment .
they already hold and that of the zame
kind held by the deceased holder and if

- a1l the persons aforesaid elect to retain

the allotments already held. by them it

- shall be lawful for the next son of the
‘deceased holder if alive and provided he

already possesses an allotment of the same
kind to elect as aforesaid but if he. be

dead or if he elects to retain his own 8!

allotment it shall be lawful for his - :
sons provided they already hold allotments
of the same kind to elect in the order of

_their ages and if they also glect to

retain their allotments it shall be lawful
for the next son and his sons to elect -
and so on until a son or grandson elects

to take the allotment of the deceased
holder but if all the sons and grandsons
elect to retain the allotments they already
hold the allotment of the deceased holder
if situate on Crown land' shall revert

to the Crown and if situate on an heredi-
tary estate shall revert to the holder -
provided that if any of the persons .
above-mentioned do not already possess &n
allotment of the same kind the rTight to
elect shall pass to the next person |
entitled as though theperson immediately
preceding him had elected to retsin his -
ownn allotment.
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Egﬁlanétézx Notes:

Recommendation:

Section BO:
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Examples: ‘
A the holder of a tax allotment dies
and leaves two sons B and D and
grandsons F and G the sons of B and
H and X the sens of G (a son who .
predeceased A) all of whdm with
the exception of H already at A's
death hold tax allotments: B the
eldest son is entitled to elect
first. If he elects to retain his
allotment B's sons F and G are
entitled to elect in the order of
their ages but 1f they too elect to
retain the allotments they already

hold H and K the sons of the deceased
son C should be eligible ta elect _
but H not holding an allotment cannot
elect., If K elects to retain his
own allotment the deceased holders
allotment reverts to the Crown or.
Tofita holder. If B the eldest son
predeceased A B's eldest son F would
if he already had an allotment- of

. the same kind be entitled to the
first election. Y

(1) The general purpose of this section

requires extension. The :ecomménda-
tion is self explanatory.

Change provision to allow sucqession
by next heir despite not having an
allotment of the same kind,

Where a son or grandson elects to take

the alletment of his deceased father or
grandfather as the case may be and to
surrender the allotment of the same kind
already held by him the allotment so
surrendered shall be granted to any son
of the person surrendering it who does
not already hold an allotment of the

same kind, and where such son is under
sixteen years of age the allotment .
shall be granted to one or more trustees
to be held by them for the benefit of
such son until he reaches Bixteen years
of age whereupon the trustees shall
inform the Minister who shall then grant
the allotment to such son. As between
two or more such sons the eldest shall be -
preferred. In default of any such son

.
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Explunatory Notes:

" Recommendation:

1.1.93 Sectior. 81:

Explanatory Notes:

Recommendations

1.1.79 Sention 823

- 222 -

the allotmert so surreidered shall be
granted by the Minister tc any brother
of the person surrendering it provisded
such brother ia sixteen years of. age or
upwards and does not alresdy rossess an
allotment of the same kind, As belween
two or Tore siach Ltrothers the eldest
shall be preferred. In default of any
such brother the alleotment 1f situate
on Crown Lznd shall revert to the Crown
and if situste on an hereditary estate
shall revert to the holder.

(1) The general purpose of *this section
needs no chenge or furiher explana- R

tion.

No change.

TIf no claim to a tax or town allotment
has been lodged by or on behalf ol the
heir or widow with the Minister or his
Neputy within twelve monthe from the
death of the last holder such aliotment
if situate on Crown Land shall revert
to the Crown and if situate on an
hereditary estate shall revert +o the
holder.

(i) It is not proposed ¢ aiter the
general purpoese of this section.
A procedural provisicu as to how: ¢
the clzim is to be mode i3 1o be

sdded to conform with current

Claim to ne made oy affidavi

Where any tax or town zlloiment =hall
revert to the Crown under the rreceding
provisions of tris nivisier such allot-
rent urless reguired Tor Government
purposes shell be pranted out by the
Mirister in accordance with such regula-
tions as ray be made undsr this Act,
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EZxplanstory Notes:

Recommendaticn:

Explanatary Notes:

Recommendation:

Section 8l

mxnlsnatory Notes:

Recormmendation:

Section 85:
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(i) he peaeral purpose of this sectiorn
ig to Lo reisined but rewording s
rroposed below is recessary for

imprevenent.

Second to last line after the word
Minister to read "in accordance with
the provisions of this Act.”

No lease shall be granted except with

the consent of the Cabinet, but consent
shall not te granted to 2 lease by a
widow of the land of her deceasad hushend.

(i) The general purpose of this section
is to be relained but rewording
is necessary for imprcvement.

A widow shall not leasz the alloiment
over which she holds a life interect,

Any Tongan subject of full age who does
not hold a tax allotment may apply to

- the Finister on the prescribed form for

a l=ase of srcel of bush land to he
granted to him. The Pini=ter shall submit
such application %o the Cshinei and
2abkinet may a2uttorlsese the Minister to
grant the lease upor: suck conditiont and
for ou farm and at such ot as It

deems fit,

(1) Tris section is unnecesszry and
serves nc purpcse.

Repeal.

A reristered holder of a tax alloiment
of statutory arsa may be granted upon
applicaticn in the grescribed mamner &
lease of a purcel »f land. ™



Section J
Explanatory Notes:

Recommendations;

1.1.103 Section 86:

Explanatory Notes:

Recommendation:

1.1, 104  Section 87:

Explanatory Notes:

Recommendation:
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(1)
(ii)

Nil.

(1)

(2)

(1)

This section is already repealed.‘

It is inserted here to complete
sequence of sections -under the Act
and to aveid misunderstanding that
an -omission has occurred.

Whenever it is found that any

person is holding land as a tax
allotmentwhich is of greater area
than the statutory area, the Minister
may give twenty-one days notice in
writing to such person informimg him

that he intends to subdivide such

land and to grant from out of the same:
to such person a tax allotment of
the statutory area.

In any such case: it shall be lawful
for the persan holding land in

" excess of a tax alletment upon which

improvements have been made over a .
greater area than the statutory area
for allotments to receive 2 lease

for all or any part of such improved

portion.

This section is unnecessary and

serves no purpose.

Repeal.

A lease granted under sections elghty-
five or eighty-six shall be in the form
prescribed in Schedule VIII. The term
shall not exceed fifty years, and shall
be renewable upen such conditions as

to rent and methods of cultivation as
may be ordered by regulations made under
this Act.

(1)

Refer explanatory notes under
Section 86,

Repeal.
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Section J

Explanatory Notes: (1) This section becomes redundant on
repeal of Séctions 85 and 86,

Recommendation: Repeal.,

Section
PART VA -~ MORTCGAGES

1.1.105 Section 914A: In this Act, unless the context otherwise
requires -

"mortgage” shall mean a transfer of land
. a8 security for a debt effected as
provided in this Act;

"mortgagee" shall mean the person or

_ persons or corporate bedy- in whose
favour a mortgage has bheen granted,
.. . and his or their successors in title;

"mortgagor® shall mean the landholder who
has granted a mortgage over the whole
or part of his land, and his successors
in title to the land;

"mortgage lease" shall mean the form of
mortgage lease set out in Schedule VIIA
to this Act with such variation as
the circumstances may require.

1.1,106  Section 91B: It shall be lawful to grant mortgages
: in accordance with the provisions of
this Act.

1.1.107 Section 91C: (1) Afmortgage may be granted in favour
0 -

i) the Government; and
i1) the Bank of Tonga.

(2) His Majesty in Councll may by

' Order-in=Council specify the names
and addresses of other persons or
bodies corporate ‘or incorporate
in whose favour mortgages may be
granted. :

(3) No mortgage may be granted in
favour of any person or persons
or bodies corporate or incorporate
other than those which have been
specified in terms of the foregoing
subsection.
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1,1.705 Section 91D: . A lessee of a'registered lease may grant
a mortgage over the whole or any part of
. the lands leased by him, provided-that -

(i) the approval of the Minister, has
been obtained in manner provided in
this Part of this Act;

{ii} the mortgage deed is an assignation
of lease in a form acceptable to
the Minister;

(iii) the mortgage is for a period not
exceeding the unexpired term of the
lease EXCLUDING any period of renewal
to which the lessee may have an
otpion.

1.%,100 Section 91E: (1) The registered holder of a tax or

. town allotmert may grant a mortgage
over the whole or part of his tax
and town allotment provided that -

(1) the approval of the Minister,
has been obtained in the
mamner provided by this Part
of this Act;

(ii) the holder is not a widow
holding the tax or town allot-
ment of her deceased husband;

(iii) the loan or advance or con-
sideration in respect of which
the mortgage is to be granted
as security, is to be used for .
the purposes of improvement of
the allotment over which the
mortgage is to be granted; : .

(iv) +the mortgage is for a period
not exceeding 10 years;

) - ' (v) the mortgage is created by a
mortgage lease;

(vi) in the case of a tax allotment
the holder remains perscnally
liable for the payment of
annual rental and other con-
ditions relative to tax allot=-
merts in this Act.

(2) - The Minister shall in his sole
discretion decide whether the use
to which the loan or advance or
consideration is to be put constitutes »
an improvement in terms of paragraph
(iii) of the foregoing subsection.
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1.1.110 Section H#8:

Explanatory ”“EEE:

Recommendation:

"1.1.111  Section 89;

Explanatory Notes:

Recomrendation:

T« Ta112 section 90:
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No person to whom a lease has been
granied under the provisions of the
foregoing sections may permit any alien
to occupy or reside within the area thus
leased to him unless such alien has first
obtained a permit to reside therein in
accordance with the provisicns of sections
fourteen and fifteen of this Act,

(i) This section 15 related to Sections
86 and 87 and once those sections
are repealed, Section 88 becomes
redundant.

Repeal.

Section 89 of the Principal Act is
repealed.

(i) This section is already repealed,

(11) It is inserted here to complete
sequence of Sections under the
Act and to avold misunderstandings
that omission or oversight has
occcurred. .

Nil,

Upon receiving an epplicatlon undar
sections eighty-five or eipghty-six, the
Minister shall furnish the Director of
Agriculture with the name of the epplicant
the particulars of the land held by and
of the land proposed to be leased by the

applicant and shell request the Director

to inspect the land and report -
(a) upon the state of cultivation of
the land proposed to be leased, or

tnon the stete of cultivation of
the statutory allotment or both
as the Minlster may recuire,

(b)
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‘;The registered holder of an. heredltary '
estate may grant a mortgage over'an =
‘unallocated part or. unallocated
@parts of his heredztary estate,-
‘provxded that - '

the approval of the Minister'
_has been obtained in the
manner provided by. this Part
of thJs Act, s 3

, _ (ii)  the loan or ddvance or con~
Fee ewe e i ooo. v sideration in respect of.which
SR L T the mortgage is to he granted

s CoopERTRRL A ‘as security, is to be .used
for the purposes of improvement
~of the hereditary estate over

* . which the mortgage is to be‘“
. granted; ‘

ii) the mortgagé'ls for'a'period'=
'_-not exceedlng 10 years'

‘mthe mortgage is created by
a mortgage 1ease, R _

' .- (v} the total amount of all land
S T R R T ‘fﬁrkfw;f.mortgaged does not - exceed
‘ ‘ -~ five per.centum of the total
land comprising the hereditary
. estate or estates of the-
holder, said percentage 1o he
"in addition to the percentage:
“of land which may be leased .
in terms of Sectlon ,3 of S
‘-thla Act : L

‘-[‘(2)—} The Minlster shall in hlS Sole

. ‘dlscretion decide whether the use
-.to:which a loan or:advance- or ‘* -

“consideration constitutes an. -

mprovement in terms of paragraph :

ii) of the foregoing subsection, « .

=Applica1lon for the’ approval of
‘the:Minister shall be'made by any
person wishing to- grant a. mortgage
-to ‘the Minister on “the prescribed

. form, which . shall be signed. by

2 the applicant .and by -the’ proposed
—s-:mqrtgagae, and the applicant will -
~g&ivrnish the-followingiinformation'+ '

";’ip(b) the 1ocatlon and. ares of the Tj‘kf,f”i

land to- be mortgaged,

.f;(a) name. and cddress of applicant. SR
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(c) type of holding (i.e. hereditary
_ ‘ : estate, tax or town allotment
s _ : 3 or lease);

{d) the name and .address of the
proposed mortgagee;

(e) amount and particulars of loan:
(fj period of mortgage;

(g) period and details of repayment:
(h) interest; 7

(1) purpose of loan;

(j) details of any collateral
security (i.e. any other security
to be granted to the mortgagee);

(k) details of any other mortgage
‘ which has been granted by the
applicant.

(2) If any person knowingly supplies
. : ‘ _ . wrongful information on an applica-
‘ ' - tion form as prescribed in the
foregoing subsection he shall be
. 1liable on conviction to a fine not
exceeding one hundred pa'anga or
in default of payment thereof to a
term of imprisonment not exceeding
six months, and if the Court is
-satisfied that wrongful information
was knowingly supplied by a proposed
mortgagee, the Court may declare
- vold any mortgage registered as a

? - : © result of such application,
. .7.113 Section 91H: - (1) There shall be a Register of
‘J Mortgages which shall be kept in
K Co L the Office of the Minister,

(2) All mortgage deeds shall be signed
by the mortgagor and shall be :
delivered together with one signed
copy thereof to the Minister for

- registration within 30 days of
" the final date of signature.

(3) Registration of mortgage deed shall
be effected by the Minister filing
the copy of the deed in the

; ' . = Register and endorsing the original
! : ' : ©  with the following memorial of
‘ ' : registration:
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- Registered the ....... day of ,.....

e as T TR 19 v essna

Register of Mortgages, Book ........
Folio .I-..-Illf.

'Y T ER R ENE N I AN NN NN

Signature of Minister.

(4) No mortgage - shall be effective
until it has been registered.

(5) No mortgage shall be registered
unless it is certified by the
mortgagee or by his solicitor as
being correct for the purpose of
this Act..

17.7.17% . Section 91J: (1) = A mortgagee may assign the mortgage
. or any part theyeof provided that =-

(1) the approval of the Minister
has been obtained in the
manner provided by subsection
(}4) of this section;

(ii) if the mortgagor has not
defaulted in his obligations
to the mortgagee, either the
consent of the mortgagor has
been obtained or the Minister
has consented to dispense

" with the mortgagor's consent
as provided in the next
following subsection;

(iii) the assignee is an acceptable
mortgagee within the meaning
of Section 91C of this Act.

(2) Where a mortgagor refuses to consent
. o ' to the assignation of a mortgage,
the Minister may at the reguest of
the mortgagee and after such
enquiry as he thinks fit, dispense
with consent of the mortgagor.-

(3) The assignation of a mortgage shall
be in the form contained in
Schedule VIIA with such variations
as the circumstances may necessitate..

(4)  Application to assign a mortgage
. shall be made to the Minister by

the mortgagee on the prescribed
form which shall be signed by
the applicant and. by the person
to whom the mortgage is to be
assigned, and the applicant will .
furnish the fol owing information -

o
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{2) registered number- of mortgage;

(b) name and address of proposed
assignee;

(c) consideration;

(d} details of any proposed altera-
tions in terms of mortgage.

{(5) If any person knowingly supplies
wrongful information on an application
form as prescribed in the foregoing
subsection, he shall be 1liable on
conviction to 2 fine not exceeding

5 one hundred pa'anga or in default
of payment thereof %o a term of
imprisonment not exceeding six
months,

1.1.117 Section 91K: (1) A1l assignations shall be signed by
the mortgagee (assignor) and
assignee and shall be delivered
together with one signed copy thereof
to the Minister for registration
in the Register of Mortgages within
30 days of the final date of
signature.

(2) Registration of an assignemtn of a
mortgage shall be effected by the
Minister filing the copy of the
assignation in the Register and
endorsing the original with the
following memorial of registration;

Register the ......... day of .......

v Seennsssssns 190o.uu.

Assignation of Mortgage .........
BOOK seveisncas FOliO sivvnnnnnnas
A BOOR ¢ s v s e e ta Folio a4 % &9 5 sesuae

Signature of Minister

(3) No assignation shall be effective
until it has been registered.

(4) No assignation of a mortgage shall
be registered unless it is certified
by the assignee or by his solicitor
as being correct for the purposes of
this Act.
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(1)

(2)

The registration of the following
documents affecting mortgages shall
be compulsery:

(a) assignations;
(b) assignations for the benefit of
creditors;

(¢) grants of Letters of Administration;

(d) grants of prcobate;

(e) injunctions affecting land and
releases of such injunctions;

(f) memorials of pending suits
affecting lands;

(g) orders of Court appointing a

trustee or trustees or an official

receiver;
(h) powers of attorney;

(1) discharge granted in terms of
- Section 91M hereof;

(3) Gazette notice proclaiming the

name of the lawful successor to
an hereditary title;

(k) claim by or on behalf of the
heir or widow for tax or town
allotment;

(1) notification of default;

(m) sub-lease;

(n) agreement, bond or other document

in any way regulating the terms
of the mortgage transaction.

The registration of any document

required by the foregoing subsection

to be registered shall be effected
in the following manner -

(1) such document together with
a true copy thereof shall
be delivered to the Minister
together with the original
mortgage deed or any assigna-
tion thereof;

it




— e e s

I IR Section 91M:

- 233 -

(1)

(2)

(i1) the Minister shall file in
his office the true copy of
the document to be rezistered
by binding up the same in a
book (to be called the register
of documents affecting mort-
gages) and shall endorse the .
original with the follswing
memorial of registration:

Registered the ....., day of

PEE bl ey 1 LA ]

Register of Documents affecting .
Mortgages. -

BOOK 140 usvea POLLG 2isniy,
Mortgage Nou.: cuesaaiasisii

.I.'lll..‘llliil.i!.

Signature of Minister

(1ii) the Minister shall endorse
the original mortgages deed
or any assignation theresf
together with the duplicate
of the same on file in his
office with a memorial of
registration as the nature of
the case requiries, and shall
retum such. deeds {o the
rerson entitled thereto.

When a mortgagor has discharged

his obligations to the mortgagee
prior to the expiry of the period
of the mertgage deed, the mortgagee
shall grant in favour of the

‘mortgagor a discharge of the

mortgage, which discharge shall be
in the form set out in Schedule VIIA
with such variations as the cir-
cumstances may necessitate,

On tae expiry of the period of the
mortgage deed and in the event of
no discharge having been granted

ln terms of the foregoing subsection

- obligations of the mortgagor to

the mortgagee shall be deemed to

have been discharged and the
mortgagee shall give to the mortgagor
the mortgage deed and a discharge
thereof for the purpdse of registra-
tion,
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B -~ "(3). A discharge granted in terms. of .- .
- this section shall be registered. ="~
**_‘as provided in the foregoing sectiom, "~

(L) - No discnarge of a mortgege shall be
t registered unless it is certified
by the mortgagor or by his solicitor
as being correct for the purposes ‘
of this. Act. : L

“.41) - In the event of the mortgagee wishing
o to take possession of the lands :
mortgaged following default by the

. mortgagor of ‘any-of the obligations -

o ‘to]the[mortgégee.set,out in the =~ o
‘mortgage deed gr-.in.any other document . . ‘
lodged with the Minister in terms of .
the next succeeding section the mortgagee .

o .shall,givé'notificat;on-both to the -~

- mortgagor and to the Minister his”. |
intention to také possession of -the .-

" “lands mortgaged and may thereafter take

- . possession at any time after the expiry .

" of 1l days from the date of said notifica-" -.

7 “kion.

. 7{2)  After a mortgagee 5 taken ‘possession, -
...+ in terms of the foregoing subsection
of the land mortgaged, he may either .
- - . retain posséSsion.for_the_unexpired S
:- term of the mortgage lease or he may =~
. sub-lease the lands for .the. unexpired
7y of the mortgage lease,

- s “Section 91Py ¢ . - .. Except as provided by this or any other
S e -Act a mortgage deed (or. any agreement or ..
. bond..relative thereto) is effective accor- .-

_"iding to its terms’ between the parties to it.c .

i . “sections 3 to 7 of the Contract Act shall.

" . 'have no application to mortgages registered " -

der. this:Act. R E

A1l applications for a mortgage, .mortgage -

leases and assignments of -mortgages, =~ = . .

shall conﬂist-or,twororiginal:documénts;.,

" and in the respective forms thereof: - =
contained in Schedule VIIA with sueh’..

variations as the circumstances may. - -

require. - - -
ALl discharges of nortgages shall be’
1in.the form contained in Schedule . = .=
VIIA with such variations as the.
rgircumstances]may'requirg.“ : .




-2
"ggbiaﬁafory.Néfeéﬁ - (i)f? fﬁé‘géhefa1 pﬁrpoée‘ofaihisjsécfioh:  }_=
o B '_:..neg'a__c_l's'r'10'c:,lic'am.g_'?"o'r*fur'i'.hs.nr's,a'xf):l’rf'{fei'ici.'n,,'‘i

 ﬁeEbmm;hdati6n:

,'Upbn“recéiving“thé"rbportTof-thE»Diiéctdf~ﬁﬂw'w
- ... .the Minjster shall submit the same with.. AP
“;ftheQapplibétion'to the Cabinet in order e
;Qat;it'may'consentato{the_grant of.the. . .= .7
‘lease; and;the;Cabinet};if'satisfied as. . oo
to.the ability ahd-charecter;of'the"._' I
‘ Egﬁplicaﬂt,]and;that_he has complied with SO
..’section sixryfeightmrelating«togplanting, e

sha;lfauthbriseTthéfMthStér'tq grant to-
the applicant a Tongan lease of the land

roposed to- be leased or such portion.
rhereof_aS'it.may-deemﬂfit. S

(1) This section becomes redundant on -
'mﬁ;}hﬁﬁfebbﬂl;gf,ﬁgctionw66f]h;m;;_,;ﬁﬁm

'Rgpgal. S

“'Section 92; .~ "The foreshore is the property of the -

el R "AHCrQanand the?Ministep;may:with;Lﬁeﬂ _

+. consént ofrthe'Cabinet“grant permits . - ...

“to 9rectjstpres}or‘Wharves-or jetties)--f‘x,;«i[

S thereon,or.to”rbside‘On}anygportion Sk
D ‘,g,.‘;"-;-the-re‘of_._-o._r;j-he may with the Like c
”’”rgrantia“leasevfprfaﬁy the'
aforesaid,’. - .. T

I Exﬁlénéfprleotes: hefg:ﬂefai.gupﬁp$é1$f fhi$_s¢¢tioﬂl

eeds’ no; change or further .
explemation. Loy




ET1;1£13?1_ SéCtiOﬁigﬁi';7 L jENerY'idfi‘ardertificaf; ahail;bé,médé'ff;f
ST TR “out: {n-duplicate in the form contained .

- Becil

+ U

The Minister méy-ﬁithfthe éohséhf o

C ST .. - of the Cabinet and upon -payment of

" the prescribed royalty grant to any
persqn‘permiSsion in]writ1ng'to-cut
and remove stone from the foreshore
‘not.being part of a harbour. -
“ A1l stone. cut under such permission
", shall be removed from the foreghore
" Within fourteen days after the same
‘" has-been cut and if not 'so removed .
-"shall become the property of the e

Crowi.
Any ‘person who shall cut and remove
any stone from the foreshore without
~having preViouSIY-obtained~such e
“permission as aforesaid-shall be
liable on conviction therefore to a .
fine not exceeding five .pounds and

ZVa'jggr;ggy_term‘not"éxcéédfng’twc'»'

. conviction under this section is
. . pronounced maY;d§°1§F?55U§hl5t0ne
- forfeited to. the Crown. . - -

V,EkﬁlanéforYithéé; (1) ..The gerieral purpose of this sectien -
T T s to be retained but.the emount :
”rhoflfhg fine is to'be-iﬁéreaﬁed as
. . .part of the updating procedure to
.2 bring the Act into Tiﬁéfwifﬁwpreséhtf
day conditioms, -~ - oo

‘Recommendation: }1f7}jfgh§ﬂqp:fo

PART VII - RIGISTRATION OF TITLE R
HEREDITARY FSTATES

“iniSehedule V1 and shall: ontain.in - -

77 “addition to the words of grant-a‘des- ' - g e

_ cription‘and diagram of the land ‘.0

?fjbqﬁpfisedfinifhé‘nére¢ita;ygestat¢5fi,,4=§j"'

" months and the Court by whicn-apyi‘j““"'

44
.

" in default ‘of ‘payment, to imprisonment




Section J

Recommendation:

1.1.128 Section 9%

.Explanétory Notes:

Recommendation:

PR

1.1.125 Section 96: .

Explanatbry'ﬂbtesﬁr

No change.

.= 237

(1) -The general purpose of this section
needs no change or further explanation,

-- No change,

One copy of the certificate shall be ‘
delivered to the holder and the Minister
shall bind up the other in a book to be -~ .
called the register of tofi'as, which shall
be kept by the Minister in his office at
Nuku'alofa,. , .

(1)  The general purpose of this section

needs no change or further explanation,

",

. A successor to an heredffdfy’ésfate'shall
.within three days of taking the oath of

allegiance as provided by section thirty-

‘eight register himself as the person duly

entitled to the estate in the mamer
following -

(a)  the successor-shall présent the
tofi'a certificate relating to the
estate to the Minister and, 'if
demanded by the Minister, . shall
produce a certificate from the clerk
of the Privy Council to the effect
that he has duly taken the oath -

as aforesaid and shall pay the prescribed

fees

(b) if the tofi'a certificate is lost
or has been destroyed the. successor
shall inform the Minister of the
facts of such loss or destruction
verifying the same by the affidavit
of himself or any other person who has
a knowledge of such facts and the
Minister shall then issue a new
certificate; ‘ AR .

" (c) the Minister shall endorse on the

-certificate presented to him or
granted by him in the cases of loss
-or destruction and endorse on the

" duplicate in the register of tofi'as
a memorial of registration in the
following form: : ;




- 238 - | - :
Section.J ' ' ‘
Succession: Registered the ui.es

day'of'..Lﬁl;f.{;{LJJ: 19 5eraves
A.B, the son_of TuD vevveeeenes etc , ;
succeeded to the title and estates
“on the seesenvine 2 OF erncscnee

MEEEERE N T RNNENENR] 19 LI B NI N I N ]

Seal. ;
Signature of Minister
Explanatory Notes: (1) The general purpose of this section :
_ N needs no change or further explana- :
R S ! i : N T i
" ) tion. AR e 4 ;
Recommendation: No change. - E
1.1.,130 Section 97: . There shall be endorsed upon or attached '
OeTTTTTme o Tunto every toflfa certificate a-schedule
" of leases and a schedule of allotments .
- .granted out of the hereditary estate P
- to which 'the certificate relates, i
S B , i
. Explanatory Notes: (1) This section required updating. -
! - {ii) Refer Sections 91A to 91R mortgages
T . which were introduced by the 1976
: 'f Lo J;f;l Amendments without this section o
- e Be ' being amended to cover the new . . !
situations.
' 'Recommendation: - Schedule of other encumbrances should -
B -2lso be included e.g. mortgages, caveats
5 A etc. )
1.7.101 Section 98:; - -+ ~ Up6n any lease or any allotment beiﬁg

‘registered the Minister shall enter the
particulars of the same in the schedule
: endorsed .or attached to the tofi'a
. certificate kept in the register of
+tofitas and shall c¢call upon the holder
of: the hereditary estate to produce to
him his tofi'a certificate and shall- make
. , thereon a like endorsement; and where
, "~ any lease is surrendered or where any
‘ gllotment reverts the Minister shall make ;
appropriate endorsement in the -schedules “‘

as aforesaid.
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_~____~_

' :_g‘Explanatoey Nofés;xu

__planatory Notes.

' Recommendatfon:

- 239 -

.(i)- Requires -amendment for the same

reasons under Section 97.

- Addréther-eneumbrances-e.g;:mortgages.
...caveat,. '

DIVISION II

‘ L REGISTRATION OF. ALLOTMENTS

Section 99: -

fh; ﬂg9omméndeti6ﬁ:i.1

| " Explanatory Nofes:_”

; 'Section 100

“V]4A11 deeds of’ grants of allotments shall
" 'bé in duplicate and in the form prescribed
- -in Schedule V and in addition to proper

o words of descriptlon shall contain a
'*j?diagram of the land

,(;)._‘The general purpose of this section
o s to be—retained—with ‘an-additional - .

_ clause for deferment of registration
. until 1mprovements carried out,

(ii) There are a large number of vacant
"~ “town allotments ~without  improvement
‘and not occupied,

kiii)'The additional clause is to

_”-encourage development and. afoid
:'peOple tying land up without u51ng
. or occupylng the same.,,

SN change.

*‘;The Mlnlster shall sign and dellver to

he grantee one- duplicate and shall

, ,:‘,register the other by. binding up the
~.--.Bame-in & book to ‘be called the register
ool allotments.

(1) The general purpose of thls sectlon

needs no change or further
explanatJOn. -



JgCLiun J

Recommendation:

1.1.134 . Section 101:

) W;Tgi;ExplahatofnybféS:;_ 

lRecommendafioﬁ;

1.5 Section 1023

Claho -

" No. change.

Where a person 1s entitled to succeed to
-an allotment but is unable to produce to
the Minister the relevant deed of grant

for endorsement. under the last preceding

section, he shall produce such evidence

.. as the Minister may require to prove his
~“title, and the Minister, upon being ~ - '
.. .. satisfied as to the entitlement. of that

" -person; may register that person as the

. i .ﬁ' . | ” IDEACNETE N

holder of that allotment and issue to

. him.a new deed of grant subject to such °

“~ encumbrances as may be endorsed on the

- - duplicate deed in the register, and upon

*ﬁ;-the;issue‘of'the new deed of grant the
former ‘deed of grant shall be deemed to

have been duly cancelled.

(i) The genérairpufﬁbééfbffthis section -
is retained except the time period
" of one month is to be extended to
12 months. - '

. (i1) One month is too- short.

(1i1) Refer Section 81 where a’time

© period of 12 months is provided.

'Change one month to 12 months.

‘(1) ' Whenever any person claiming to be

entitled to succeed 1o an allotment
S nis‘unable.;p“p;eggg;;pq;the_Minister
“the deed of grant held by his pre-
"decessor in title he shall present.
‘an affidavit to the Minigter, made
" Dby himself or some ‘other person. .
- knowing the reasons for such failure,
-~ and setting [forth such reasons- .
as fully and completely as 1s.
- ‘possible. - S

i



-

241 -
Soeiion J S o T S
S “—_‘(2);,;Ihe?Minister shall thereupon cause
.7 .7 ‘a'notice to be published in the
. Gazette gliving the particulars of
‘the lost deed of grani and stating
.~ that on the fortieth day after the
- date of publication of the notice
‘ * . he intends to deliver a new grant
m"~“'vmf‘w“~‘~w-tomthempersonwclaimingwto-hecentitled;mi
o to the allotment,.. .. .. .

= After the expiry of such notice the
- Minister may proceed to register o
‘the person claiming to be-entitled
rtozthe-allotment as the holder -
-thereof and to cancel the existing
c3 deed and to. deliver a new deed ‘to
: --the claimant, R

et ggplahatdrYchtééc,'ﬁ];(i}  'Thq genéralipu;ﬁbsg pIJ§h;§fsectidn ‘ ‘
T needs no_changeior_fufthérféxplanatioq.',f

 Recommendation:  Ne éhange;

 DIVISION IIT ,
REGISTRATION OF LEASEHOLD TITLE - -

“FORM~OF LEASES; ETC, -

TS Section 103t ' . . (1).-Except where the landholder is a
‘ -VV*”fﬁ_njm:f;h=g;;:r IR -person within the meaning of

.- paragraph (1) of Section 2 of this. o
- ‘Act, a permit issued in Form No.6, - "
- or substantially in that Form, of -
oo -"S¢hedule VIIT to this Act shall -
~«not be capable of being transferred
- ..and shall cease to be valld on
w7 oo and after the date of the death of
=" either the grantee of that permit:
'~ _or of the landhclder of the day-
‘of the. issue of that permit, "~ -

, {2) " A permit issued“in Porm No.2, or
. substantiate in that Form, of -
‘fJ,Schedule_VIII:tq‘this.Actrshall , .
--net.-be ~gapa ble_ oi‘_helng :_tI:'an.s ferred .. .. -
_:*fahd;shall'céaﬁe}tb%begvﬁlﬁd;qn‘and]_; o
- @t the death of the grantee of that A
coopermity o e LTl e TR

). This section is being updated to =

CEtEr f‘..’;-"'amén_‘:ﬂﬁ-en_'_ts.:tp the I.l.ew- i._ 7

.'nfafmféfjleasé_aﬁd,reqﬁifémgnt for
a1 oo s e




| —2h2 -
sectiva o
R Recommendation: ~ ~ "Such variations as the parties may agree"
T ‘=Subsect10n (h) to read -
‘"Every lease shall be signed by the lessor .
j and the lessee.

-'-13ﬁ Section 04 . - A permlt shall only be valld for the life _
: ~ of the grantee and shall not be transferable.
o _ - -On-the death of the grantee the premises -
S ! specified -in any permit if situate on
e Ge e s wesre Crown Lands shall be possessed by the-
Tt 2= -- . v Crown and if situate on the land of & -
. subject shall be-possessed by such subject .
‘freéd from any burden or obligation imposed

by the permit.- “
T Explénafqryjmoﬁés; .~ (1) - The general purpose of this section 7
LRT T ' needs no change or further explana— _
tion. '
_Recommendation: - No change. |,

(B) REEISTRATIGN OF LEASES SUB—LEASES
TRANSFERS AND PERMITS :

1.1.328" Sectioén 105: . . ' -.No ‘'lease, sub-lease, transfer or permit
R S < until registered in the manner herein-

-~ after prescribed shall be effectual to

- pass or- affected any . 1nterest in land -

" Provided always that the requirements
of Division III {B) of Part VIT as

* 1o registration shall not apply- to a

.. sub-lease not exceeding a.term of =~ . .
-three years from the making thereof,

$¥glapatprylmdtééﬁ ‘['(i) The proviso is redundant and should
T e r‘epealed. " |

”’_fRééomhehdatioﬁ{ ‘, ;“f _Reﬁéal pdeiéﬁ; oo
1.139‘ Section 106: ' '['FRegistratiOn of a lease or of a permit

"~ as the case may be shall be elfected by
. the Minister: fillng one or1g1na1 thereof .
“in the register of leases.im:his office
-and by.endorsing the other. with the -
_following memorial of reglstratlon-



Explanatory Notes:

Recommendation:

1.1,140 Section 107

- 23 -

Registered the ....,.. day of ..,...
Régiséei of Leases (or Register of
Permits as the case may be)

Book: Folio:

qcll'l.lll..q!oo‘-l.lpnnlOl‘o

Signature of Minister

The lease (or permit as the case may

be) endorsed with the memorial of
registration shall be delivered by the
Minister to the person entitled thersto,

(1) The general purpose of this
section needs no change or furihep
explanation,

No-change.

(1)  Registration of a transfer or of
a sub-lease shall be effected by -
the Minister filing one original of
the document to be registered in
the register of transfers {or
register of sub-leases as the case
may be} and endorsing the other
the other original with the
following memorial of registration:

Registered the ........, day of

L B B R LU Tg "lt'!'li-l-!'l‘
Register of Transfers (or Register
of Sub-Leases as the case may be)
Book: Folio:

l‘.!llti-t'lltdnllcsuli.no

Signature of Minister

(2) The Minister shall also endorse a

memorial of registration unon
both the criginal and the duplicate
filed in his office of that instru-

" ment under which the grantee of
the transfer or sub-lease holds
the lands transferred or sub-leased,
Such memorial of registration shall
be in either of the following
forms according to the requirements
of the case:



- 2h2 -
Cpeetiia g o |
- Transfer, registered theg.;Q;;;
day of ;n;o‘.--noul-v 19 [ R R NE]
Register of Transfers: Book:
Folio:. A. to B, conveying
to him this land (or .... acres
of this land as the case may be)
consideration -p_a_on‘a.:crggg'avor'_to. .

T EEEETER AN SRR X

Signature of Minister

~ Sub-lease, registered the
B sanesVaRN daYOf l‘l‘rl.l!lli 19 s asa
. Register of Sub-leases: Hook:
‘Folio: X. to Y. conveying this
land (or ..... acres of this
land.as the case may be) for .
\veeas.ooyezrscending on the
censeesas Y OF cvuinecnnvaanns
Yearly rent .eievecscacnveseanas

'..'ll,.'.l'._.l"l'\.\Dl...“t

_ Signature of Minister

'Explanatory Notes;.._ll,(i)'_‘Ihg general purpose of this ségtidn
] R ' needs no change”bf“furfﬁéf explana-
tion,
Recommendation: : . No change.
1.1.141  Section 108:  The original of the instrument under

“which the granter of the transfer or
sub-lease holds endorsed with {the memorial
- .of registration specified in section one
“hundred .and seven and the duplicate
‘original -of the transfer (or sub-lease
as the case may be) endorsed with the
memorial of registration shall thereupon
~ be delivered by the Minister to:the “
“respective persons entitled thereto.

- Explanatory Notes: - (1) 'The'genéral-purposé of this
s e e e s fsection‘needsfno chénge.or_further
explanation, ' '
‘gRécdmhehdation; TN change.
1,102 Section 109: {1 ‘The'surfenﬁef of a lease or of a

sub-lease shall be effected by the
Minister endorsirig upon the :
~ duplicate lease (or sub-lease as



.uectidﬂ {_ o

:,-f_Ekplhhafbfy thes:, lq_

A

' the case may be) filed in his

office.the word "surrenderedg”
together with the date of the

‘surrender. and such ‘endorsement

shall be signed in the presence of
the Minister by the lessee and = -

“holder of the estate or allotment -

where the intended surrender is

‘of a lease or bty the sub~legsee
~and sub-lessor where the intendeq
-surrender js that of a sub-lease,
.The Minister shall also affix.

his signature and seal of cffice

 to such endorsement,

3 (2) -;.

‘Where the"iﬁtendéd'surrender‘is_'

of a lease the Minister shall

.likewise endorse upon the lease -

to be produced by the lessee for . - |

 the. purpose a memorandum of the
fact and date of such surrender.

Where the intended surrender is

‘ffﬁif"ﬁf*a'§ﬁb;I§E§EmfﬁéfMiﬁiéféf?f

- .in addition to the endorsement upon

- the.duplicate sub-lease specifieg

in subsection one of this 'section :
shall»endorse.upon.the‘subflease',-

-to be produced by the .sub-lessee for - -

that purpose a’ memorandum of the

. fact and date of such surréender and

shall make a similar memorandum
upon both the duplicateioriginals

of.thatjinstrument‘under which the =
- grantor of the sub-leasea holds the

-1ands,thereby“sub-letrand such .
- grantor shall produce to the -

Minister the duplicate of such’
instrument in his possession for

. the purpose f having such memo-

- randun- endorsed. thereon.

" (i)_"The_genergi‘phrﬁo§e 6£ fhié'secﬁiqn
c flﬂnegds no chaHEE'OrJfPPther

";[?Xplénation.ﬂ-

H’éc;:_'dp;;ﬁ'_e"r';datibhz' S Mo change s







