aciivi 4
mbbolvil U

Ezglsnatngz Notes:

Recommendation:

Section 112:

Explanatory Notes:

- 245 -

(b)  the Minister shall file in his
office the true copy of the document
to be registered by binding up the
same in & book (to be called the
register of documents affecting
leaseholds) and shall endorse the
original with the following
memorial of registration:

Registered the ........ day of ...., J
l.ll;'.l'ﬂ.' 19 ® Sss)aresa )

. Register of Documents Affecting
Leaseholds: .- -~ - . - .
Book ¢ Folio:

lillﬂlﬂtull‘i---t--qo-orl|.4.

Signature of Minister

() the Minister shall also endorse the
original lease or transfer or the
sub-lease (as the case may he)
together with the duplicate of the
same_on file in his office with a
memorial of registration in atcordance
with such one of the forms set put
in Schedule IX as the pature of the
case requires;

(d) the original.lease or transfer or
the sub-lease (as the case may be)
endorsed as provided in paragraph
(c) together with the original of
the document to be registered
endorsed with the memorizl of

-registration shall be delivered by
“the Minister to the pérson entitled

:_thereto.

(1) The general purpose of this section
needs no further change or explanation,

No: change,

There shall be paid to the Minister for
the registration of aocuments under this
Act the fees specified in Schedule IV
and the Minister shall give his official
receipt for the payment of same.

(1) This provision is unnecessary,
Refer to Section 22,
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,1.146  Section 113: - . .. Should two.or more instruments executed:”

e T s o 0. by the same proprietor and purporting to

. transfer or encumber the same land or

. portion of land be presénted at the same -

R . iime to the Minister for registration and

TS e _r;endorsement he shall register and endorse

s ..the instrument presented to him-by -the

' - " person who shall present to him the lease

transfer or sub-lease {as the case may be)

of such land. : I

: _'Ekbiahatbfy ﬁﬁféé:, f::.(i){; The general purpose qf:this section
ST D . needs no change or further explanation.

°Ré&6mméhda{iohéﬁff*fT “No change.

‘The register of documents affecting lease~-:
# ~“:holds shall be open to search or-inspection
. Send-the fees set. forth in Schedule IV .
...shall be. charged for such search or .
- “inspection which shall in all cases be
_..done under the eye and direction of the .~
- ".Minister. : o ' N

'ff Eiﬁ1éﬁatory”Noté5ggjf§j (i)=:_The‘génera1 purpose. of this section .
T U g not being altered but improved
- by the rewording below.

: rﬂebbﬁméhdafidnﬁ‘.f-;A[wurﬁéﬂrégister.of socuments régisténédf
T 7 inder this Act shall be open to inspection
. prescribed fee, S .

;1.148";Sectibh 115 Y rfﬂ‘Tﬁe'Ministef shall keép'a prdpér nominal
- " B " index and also a lands_index-alphabeticallyv
—-arranged of each book of the registers- = .-

‘kept -by him in-accordance with“this Part

‘of this Act. - :

Sl ‘-;Tﬁe génera1‘PuiﬁQséZOf'fhis'sectiohrri
"”f”f*ﬂfpéﬁds ho:chahge or further - ‘
explanation. L

. Recomrﬂéhldatidri:;f._-;,;- -:' _ E Nd,’-chang.e‘.s
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JesLinn J
DIVISION IV
. CAVEATS
1.1.1%2  Section 116: (1)  Any person c¢laiming to be interested

under any will, settlement or trust
deed or any instrument of transfer
or transmission or under any
unregistered instrument or otherwise
“howsoever in any leasehold land may
lodge a caveat with the Minister
to the effect that no disposition
of such leasehold land be made
SR g Sl either absolutely or in such marmer
and to such extent only as in such
caveat may be expressed or until
notice shall have been served on
the caveator or unless the instru-
ment of disposition be expressed
to be subject to the claim of
the caveator as may be recuired in
; o b et 24 T 2 such caveat or to any conditions
T e AT e TS s et = dorfarmable to law expressed therein,

(2) A caveat may be in the form contained
in Schedule X and shall be verified
by the oath of the caveator or his
agent and shall contain an address
within the Kingdom at which
notices may be served.

(3) Upon the receipt of a caveat the
Minister shall make a memorandum
thereon of the date and hour of
the receipt thereof and shall enter
a memorandum thereof in the register
and shall forthwith send a notice ' .
of ‘such caveat through the post
office or otherwise to the person
against whose title such caveat
shall have been lodged.

(4) So long as any caveat shall remain
in force prohibiting the transfer
or other dealing with any leasehold
land the Minister shall not enter
in the register any memorandum
of any transfer or other instrument
purperting to transfer or otherwise
deal with or affect the land in
respect of which the caveat may
be lodged.

(5) The proprietor or other rr son
claiming lend may summon or exil
upon the caveator to attend before
a2 Court of competent jurisdiction
(hereinafter called the Court) to
show cause why the said caveat
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should not be withdrawn. and it uhﬂll

- be lawful for the said Court upon

proof that such last mentioned person”

“has been summoned and upon such

e

evidence as the Court may require to-
make such order in the premises
either ex parte or otherwise as to

.. the said-Court shall seem fit. And

where a question of right of title
shall reguire to be determined the
proceed1ngs shall be followed as .
nearly as may. bé in conformity with
the rules of Court in. relation to
land cases., '

The caveatee may make anpllcatlon inL '
w.lting to the Minlster to remove :

" such caveéat and thereupen the

- - Minister shall give twenty-one days -

+ notice in writing to the caveator
.requiring thal the caveat be with-

drawn and after the 1apse af twenty— )

" one days from the service of such

' . notice at the address mentioned in.

the caveat the Minister shall rennve

m?', such caveat from the register by

enterlng a memorandum that the same
is discharged unless he shall have
been previously served with an order
from the Court extending the time

"as herein provided.

.

Such caveatce shall FlVé‘ an address -
in the Kingdom at which notices-
aqd proceedings may be served.

_The caveator may elthpr bvefore or

after receiving such ndtice: from

' the Minister apply by summons to

the Court for an order to extend
the time. beyond the twenty-one.days -
mentioned in such notice and such

' summons may be served at the ‘address
. glven -in the application of the ‘
caveatee and it shall be lawiul for

the Court upon proof that the

caveatee has been summoned and upon
'such evidence a5 the Court may -

require to make suh order in the

premises eithir ex parte or otherw1se '
as tho Court shall think fit. -

iThe caveator may by notlce in writxng' : f

to the Minister withdraw his caveat.

1ff‘at any time bu$ such withdrawal

shall not prejudice the power of
the Court to make an order.as to
the payment ol costs: ‘of -the cavestee -

by the caveator incurred prior to

" the receipt by the cavealee of.
notice im writing of the withdrawal
ol such cavest, T e



g

T T Explanatory

i Retommendations” T
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11,150 Section 147:-

Enplanatorﬁ-Notee:

.:377p(o)“ "It shall be- an . offence punlShable.*;

'Li:f“éhétf o

;{5(10) The Minister shall cause an ‘eritry

" to be made in the register of the -
withdrawal lapse or removal ‘of any
caveat or-of any order made by the .

‘Court : -

i?T'Toie seotion'reqnires extension to - -
- cover.all landholdings. It is. o
‘' necessary with the Introduction of
”:the freeholding proposal ' :

e :Apply to a11 1and holdings not aust,lease— fﬁf
‘q'lhold | SO

PART VIII

fLAND FOR_ PUBLIC PURPOSES

~The Minister shall with the consent of'

the Cabinet reserve such portions of -

- ..Crown Land as may_ from ‘time :totime be -
“ required for roads, public ways, ‘commons, ' -
-cemeteries, school sites, playgrounds,- SR
© public. health purposes and for use by - .
- . Government Departments or for other ‘public
. .purposes and may grant land to be used as -
= cemetery for foreigners.\guzw - Lo

(i)]:-The prOposed amendment with’ the “

'}:;deletion from this- section of e
”referenoe to Cemetery for Europeans i
Qan updating procedure to cover R
,ncurrent practices. '

*‘Reference to cemetery for EUPOPEHHB be
wﬂdeleted. | ' '

}SeCtionf11TBEffu "'(a)‘{fIt shall ‘be an: offence-. punishableeﬁ:?if

CLte by imprisonment not exceeding six.

i months or-a fine of up.to $100 OF e
" both:to. use a cemetery.for any .

.. purpose other than ‘the burial of e
Lbodies, o R

e Ty imprisonment not: exceeding- six':r .
-ﬂf:jmonths or a fine of up to’ $1OD
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.. or both to conceal or bury the body:
~of any deceased person-in any place |

" other than a cemetery save for

‘the ‘body of an executéd criminal .

‘which shall be buried in accordance

" with the Criminal Offences Act and’

.. the:Court” may"nrder_the-removal of

- such body to aJCEmetery

;?1{e)¢flln this Section -

‘ —(i)A "Body" shall include ‘the:
* 7. remains of.any deceased person
-mehethernembalmed, cremated
or otherwxs” '

(ii) - "Cemetery" shall mean any v
".-area of land declared by the
'-Mlnlster to be a cemetery
and any area reserved. under]
Section 117 or resumed for
‘the purpose of creatlng a,
' temetery g :

.Explanatory Note

:'-ﬁeeomﬁen35£ibn;-ma

"'All commonq, cemeteries, Government :
- =5chool sites ‘heretofore constituted or -
.. "taken under any law, or cuslom-shall be -~
“.. > gdeemed to be Crown Land reserved for_ e

; qnapublic purposes. ,”

(o Sectdion 118:7

EXﬁIEﬁétbfj‘HQtési&‘*iji(i) This amendment Y necessa\?l
nTe L : ;p‘update the law to cover current

prdctlce.;
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Recommendation:

Section 119:

Explanatory Notes:

Recommendation:

Eh Section 120;

- 251 -

Add - Provided that cemeteries shall be
subject to the control of the estate
holder.

(1)

@

Nﬁ'chﬁnge.

The King may, with the consent of
the Privy Council, call upon any
holder to give up possession of
land held by him provided that the
Council is satisfied that the land
is required for public purposes.

In all such ceses the Minister
shall, to the holder of the land
be resumed:

(a)

(b)

(c)

in respect of the crops belng
grown on the land to be
resumed, pay money compensation
to be calculated at the rates
and in the manner provided in
this Part of this Act;

in respect of the land to be
resumed, at the Minister's own
diseretion, elither grant other
land in its place, or pay

money -compensation to be cal-
culated at the rates and in the
manner provided in this Part

of this Act, or both grant
other land and pay money com-
pensation;

in respect of any building or

‘buildings erected on the land

to be resumed, pay money com-
pensation to be calculated at
the rates and in the manner
provided by this Part of this
Act,

. The general purpose of this section

needs no change or further explana-

tion.

“Where the Crown intends to resume land

held by any person, the Minister shall
give to the holder thereof a notice in
writing of such intention in the form
specified in Schedule XII to this Aect,
DECLARING that said notice must be
given at least thirty (30) days before
the date on which it is Intended to
resume posséssion of the land.
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Explanatory Notes- ‘va,_

o)

':_Récomhendéfibhﬁ?' o

'“a(i)f.

‘ ;_25é ; .,L

‘The general purpose:ofjphls
""?*section needs no- change or- further

"””explanatiqn.

" N change.

PART IX

' The King may, with the consent. of.

the Privy Council,’ make.regulatlons '

- from time to time specifying the
rates of money compensation- to be
" paid. for land resumed by the Crown -

under this part:of this Act; and - ‘
for.crops being grown and for ' .
buildings on:such-land.and the. ,f

: ~“method of calculatiun of . such rateS.'

j:;(2i:

The amount of money cumpensation
to be paid based on'said, rates will .

“be "calculated within thirty days of

the:date-of the said notice- spec1fied-

Coine Sectlon 120 of thls Act. e

The general purpose “of thls section

_ j~needs no. change or further explana-
"'tion. : ' o I

THE LAND COURT

DIVISION I

Section 1223’ ":"

Xﬁiénaidfy

Notess

CONSTITUTION AND JURI DICTIOR :

‘ There is hereby estab]ishea and constituted{ o

“forthe Kihgdom a Court Wthh shall be.

called the Lané C
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C 101,157 Section 123 ' The Court shall have a seal bearung the.
T N N .+ deviée.of the Tongan Arms with the o
" inscription *Fakamaau'snga’ Fonua . 'o Tongati .
- and ‘every summons, writ, order or other
. process of the Court shall ‘before being
"-issued-be signed by the Judge and sealed
Zwith the Seal of the Court. :

.. Explanatory Notes: ,5',)(1) :The functian reSérved‘in this - -
o o section for the Judge is administra- o
"tlve in: nature and more in line S
with the duties norma]ly performedlr
by a Registrar. 'Also refer to “
'fproposed amendment of Section 126'

" Recommendation; - ::‘*;Change JUdge foJREgistfaf.

(1) The, Land Court shall’ cons;st of
"+ and-be presided over by the Judge
" ‘assisted by -an assessor ta bhe e
_selected by the Judge from a panel_'
rof assessors. . .

“Seckion iz

w00 {2) The orders and audgments of the
s . Court -shall be formuleted and S
~Pronounced by the Judge alone and - . = §
_the assessor shall have no- vcice : ST
_or part therein.- o o

"7 (3)  The duties of ‘the assesscr shall ‘be - S
: 200 to assist the Judge with explanation -
- and advice in regard to Tongan. - :
Lot usages and customs and other matters
: of a 51milar nature. ‘ , RS

SR Eiblénéfdr}‘ﬂofééj T (L) The géﬁerar;pﬁfﬁosé‘of'thESJSéctiOn L
R e e needs. no change or further EXPlana- el
' -tion, e B

:: "Reé6hﬁénd$fibh}'£, ;%‘i{NﬁfCHaﬁge};

0514355 Section 125 ,“;uﬁﬁgixli)f.&The Judge and the panel of aSSessorq' o
T g .7 " "shall be appointed by and hold RS
" office during -the pleasure of His
‘“‘jﬁMaJesty and the Pr1Vy Council

; It shall be lawfu] for His Magesty
..~ and“the Privy. Council in- cases of
. ... temporary.illness or absence of

~* the-Judge ' to appoint some fit and "

. proper peérson: to fill such office
S untd) the Judge shall resnme the

'““.duties thereof
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el it J00 o

clEx§EaﬁeterYfN0%ée;r_'"2_{i)f’fSﬂjsection (1) ielfo'be retained;'

'.(iijf‘Suusectlon {(2) should be amended
. - to enable the Prime Minister and
“‘Cabinet to perferm‘this administra-
tive act similar to.the procedure
- for- judges of - the Supreme Court
and Police Magietratee;

'”_;Heéoﬁméﬁaéfian{:7"fo_ ;(é) . Power td'appointracting Judge to.
o ' T be vested in the’ Prlme Minaster and
j;mCablnet
1{1j17§, Q_Secﬁidh~126} — »“FV'(J). The Premier with the, consent of . the 7

Cabinet may from- time’to time e

- appeint a clerk to. the Court at
_such salary as may be provided in
the Annual hstimates.r L

e (2) -:The clerk shall attend a11 51tt1ngs'
R of the Court and shall record the
evidence and particulars in every
--case or matter heard anc: determined -
by the Court together with the
_decisxon of the Court -thereon.

~{3) .He shall perform such other duties V
77 as may be prescribed by any rules
made urder thls Part ‘of this Act.

-;EXPlanetory_Notes:Q- A1) The work of the Land Court and.
R PR . Judge. thereof are’ performed end
carried oiut by the same personnel g

7 of the Supreme. It is appropriate '
3+-that the de*ignation of the senlor :
“official be thc same. i€, -
“Registrar.- ' '

The amendment to subsect1on (2)
_'iﬂ an updauing procedure to. cover
';1cuxrert Court prdctlceb. '

ST
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Section J
Recommendation: Change "clerk" to “Registrar".
| Subsection (2) to read -
"The Registrar or encther official of
_the Court nominated by him shall attend
all sittings etc ,.."

1.1.161 Section 127: (1) The Court shall have jurisdiction -

(a) to define the area and boundaries
of every parcel of land in the
Kingdom;

(b) to hear and determine all
disputes, claims and yuestions
of title affecting any land or
any interest in land in the
Kingdom and in particular all
disputes, claims and questions of
title_affecting:any‘tofi'a, tax
or town allotment or any .
interest therein; EXCEPTING
any disputes, claims and
questions affecting any land or
interest in land resumed by
the Crown under Part VIII of this
Act;

, ~ (c) to appoint oné or more fit and
b broper persons with or without
remuneration to act as trustees
for any Tongan other than a
noble or matapule who being
entitled to any land is either
under the age appointed by law
for succeeding thereto or is
£ by: reason of mental infirmity
incapable of managing his affairs
for the purpose of protecting
and managing such land and of
.. applying in accordance with i
.. the directions of the Court for
the maintenance and benefit of
the person beneficially entitled
to such land all moneys received
from the management thereof
including moneys arising from
the sale or hire of live stock
or the sale of copra or other
produce

(d) ‘to take the account of all such
- trust estates and to dismiss
any trustee guilty of mismanage-
ment, breach of trust or fraud
in connection with the trust
estate and to appoint another

trustee in his stead,
H
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_Recommendationt ©

“-;-The Jur*sdiction of the Court may be

-~ " exercised on the: applicetion of any:

"+ - person claiming to be. interested or
Cooon the app11cat10ﬂ of the Minlster.

=256 -

~(2) wﬁWhennver an 4pp11cat10n s made to

~...the.Court under this section for the:
~appointment of a trustee or trustees

- for a minor the lawful brothers and
.8isters of Lhe mother ard father
“amd the grand-parents of such minor

Efshall be cited to appear “at the
.hearlng of such appllca+1on.

;(3)~'-Whenever the Court exercislng its

- - Juriadiction in .accordance with, this
" section shdll find that one of the
parties to an actior relating to the .
.atea-and -boundaries of.any parcel .
of land has wilfully encroached on. .
‘the land of the other party to the
- action the @ourt in addition to
- any other order.it may make shall
. order- the person who has s0
" encroached to pay to the Mlnlstor ‘
the sum of one pound.

' ;Exprana£65YENate5£f"',i:(i) jsﬁbsectioh (1) requires ﬁo”éﬁendment. '
Er(ii) Subsectxon (2) requlres no amendment

(iii) Add:txon 10 aubsectlon (3) is

_1ntended to cover a lcophole in the

'1aw.rj

= fﬁgRgéomméﬁaatibn:fﬁ{f;,ff:No change to. subaections (1) and (2)
Ceamm T -~ Subsection (3) last line to read "pay

afto the Nlnlstor a sum pnuiValent to the

survey fee prescrlbed. o

”7 (i)ﬁ The general PUTPOQ“ of this SECtlon

- heeds. no change or further explana-
S tion. )

- [:Raléhangé.'_'
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cctlul I o . f : -
o Tu 1:, Sectlon 129 _r&”; :(1):}iThe Court for- the pu*pose of exerc1uing-f'

e 7. its jurisdiction under this Act have :

.. and exercise all Lhe powers of the " :
Supreme Court of Tonga in Tegard to - -

HF;J(a) enforcing the attendance,oi partlesﬁ[?
ST Tor witnesses; " v ' B

. {b) enforcing the production of any.
v ;books papera or documents,

“e) the adbinistration of oaths:
¢ ..and the hearing of evidence, -

‘?Tftgjrr ThelCourt may whenEVer necessary -

(a) issue & writ of possession -
- directed to the police officers-
~0f any district requiring them
- to deliver possession of any -
... lands. situated in such,district
. and.described in the writ to
.. the person. thrrein named

T (b} grant and issue Jnaunctions'
Eaffecting lands. -

':*trThe existlng prov1sions requ1re 1'
"3‘J;no change. '

C(41) - The addltional subclause is- 1ntended
~ to-cover what .appears to have been .
" an om1551on.a‘;Qj;_ =

Réboﬁﬁéﬁdétidh: _;‘"i*_ﬁAdd a paragraph (c) to subsecfion 2 as
e I f*follows ‘ : -
(c) ‘hear a case or—part thereof in

_ | camera._ ”
 ¥-‘ f;ﬁ.??J Section 120 cuaf'“ ;jf% The Court may make such ‘ordet. in. .
e T -+ reference to payment of thé costs. of any - L
SO e e ‘:"{fproceedings before it as it thlnks Just e

Q-Provided always that no’ costs’ 'shall’
““be.‘awarded to .or against the Crewn
-’éxcept” in‘the case of an action.. .
“-brought " urder Division 1II of Part
-I¥-of this Act,. where the Court may
' -award ‘costs to the Crown not exceeding '
'f*aften shilllngs.-‘--“ . CLT
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-Explanatory_Notesi

" Recommerdation:

section 131:

| FKPIanétofyﬁﬂotes;i E

' 'Recommpnd tion-

a e

135

: _.S'ectiona132:,.;,3 L e
SIS e held in the Supreme. Court Nukutalofa
. .put-sittings of the Coart may be,held :

'els'where'

"o 298 -

(i) The, general purpose. of thls pection N

: needb no c¢hange or’ further explana-‘

" tion.

- fﬁo“ﬁﬁange.

" "Bvery person who, being duly summoned

fo attend beflore the Court or to produce

~any. bocks papers or documents -

(a) fails or refuses to attend in

obedlence to the summons, or

i,(b)‘_ refu,eo to be sworn or-affirmed

or-to give evidence or to answer

at issue, or

fails to comp]y with an order of
the -Court xequirlng the. productlon B
of any book, paper or. document
therein specified which it is in
his power to produce, o

shall be lxable for every such default

to.a. fine not exceeding twenty" pounds

" and’in default of: payment:: to.-1mprisonment

== -for. any period not. exceedlng three months
. and such fine may be imposed and imprison~
. ‘ment ordered by the Court without dny

‘further proceed1ng

(i) The gene141 pulpose of the SPCLiOn

needs 1no. change except the amount -
'uof the f:ne. It is an updat:ng

w proposal. -

"3Increaséﬂf1ne to $?OO; .

The sitt;ngs of the Court shall be

" “gitting has heen-given to the parties
- and the various. witnesses’ concerned
~in: the cases that are to be heard

. wat uUGh ;Jtting.;q

any question relevant to the matter -

;Provided alwayn tha1 reasonable o
“notice of the time and place of such .
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sectinn J
.Explanatory Notes: (1) The proposed rewording is an
: improvement to cover current practice
and to achieve flexibility.

Recommendation: The sittings of the Court shall be held
at Nuku'alofa and such other places &s
the Court shall determine.

1,1.156  Section 133: The- sittings of the Court shall be open
to the general public so far as thuy can

be conveniently accommodated in the
Court,

Explanatory Notes: (i) The proposed amendment is nécaasary
© ' ip order to state the position
clearly and in accordance with
Judicial practice.

Recommendation: The sittings of the Court shall be open
to the general public unless decided by

the Judge to be in camera.

1,787 Section 13k: Any party or person entitled To appeu in

any proceedings may conduct his case 1n
person or by a lawyer duly licensed under
the provisions of any Tongan law now in
force or hereafter passed.

Explanatory Notes: (1) The general purpose of this section
needs no change or further explana-
tion.

Recommendation: No change.

1.1.185  Section 135: Every affidavit declaration or affirma-

tion for use in any proceedings in the
Court may be made before any person
lawfully empowered to take affidavits.

Explanatory Notes!: (1) The generel purpose of this sectic.
needs no change or further explana

tion.

Recommendation: No change.




* . IS
il Guiuh
ool oty

4wy
g Vg 7

" Recommendation: :
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Section 136:

Explanatory Notes:

Séctioh 137

 Explanatory. Notes:

Recommendation: ..

Section 138:

Explanatory Notes:

Recommendation:

-Section- 139 ; ‘”Tm_;_m

- 260 -

. The Minister may sue or be sued by his

official designation in respect of any
claim to any lands made by or against

“the Government.

(1) - The genersl purpose of this section

needs no change or further’
. explanation.

51Nojchange;

'Whenever either the Minister or the’

assessor .is personally concerned in any
claim regarding any lands or in any

. proceedings pending. in the Court, it
.shall be lawful for the Privy Council

to appoint some other person to discharge

for the time being the duties of the
Minister or the assessor as the case
may be in reference to such claim or

_proceedings.

- (1) .. The general p@rpbsé'bf thié:section

. needs no change or further
explanation.-

.. 'Fo change.

Whenever by any judgment of the Court

from which no appesl has been taken

" any person is adjudged entitled to any

lands the Judge shall forward toc the
Minister a copy of such judgment under
his hand and the Seal of the Court.

(1) The general purpose of this section
‘needs no changé ér further’

explanation.

Noj@ﬁénge.iz

{1} - The Minister shall on receipt of . .. .. ..

such copy.of a judgment s is
mentioned in section one hundred
and thirty-eight herecf and on’ ‘

. payment of the fees prescribed by -~ -
law prepare in‘duplicate a tofi'a,
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Explanatory Notes:

Aecommendation:

Explanatory Notes:

Recommendation:

Te Yo 174 Section 1041:
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certifloste or a deed of grant as

the case requires in favour of Lhe

person entitled to the lands
specified in the judgment.

(2) Such certificate or deed shall be
in the prescribed form and shall
be duly registered.

(i) The general purpose of this seclion
needs no change or further

explanatian.

No change.

DIVISION I1
APFEALS

Any perty may appesl.from any order or
Jjudgment of the Court to the Privy
Council:

Provided that he shall within sixty
days after such order or Jjudgment -

(a) deliver to the Clerk of the Court
and to the. other party writien
notice of appeal stating the ‘
general grounds of his appeal; and

(b) pay to the clerk tne appeal fec.

(1) Refer to the designation under
Section 126 and explanatory notes
thereunder.

Change "Clerk" to "Hegisticf“i

On compliance by the appellant with ihe
provisions of section one hundred and
forty the clerk shall forward io the
clerk of the Privy Council -

(a) the appellant's nollce ol arpeal,
(b) a correct transcript of ih#
L

proceedings and Judgmenl Jn ue

Court.
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Explanatory Notes:

Recomrends .’ on:

" Section 1h2:

Explanatory Notes:

Recomﬂéndation:

Section 143:

Egplahétory Notes:

Recommendation:

Section tl;:

=262 -

(1) Refer to Sections 126 and 140
and notes iheriundur.

. Change "Clerk" to "Registrar®.

~The clerk of the Privy Council shall as

_soon as possible give written notice to
the parties of the date fixed bty the
Privy Council for the hearing of the

- appeal which shall be held at a meeting

of the Privy Council at which the Chief
‘Justice a judge nomineted by the Pr:vy
- Council is present,

(1) ;rThe-general purpose of this section

needs no change of further
explanaticn.

No change.

Upon good cause shown by either party
fresh evidence may in the discretion of -
the Privy Council be admitted at ihe’
hearing of the appeal and the hearing

may. if necessary bLe adjourned to enahle
such evidence to be producea. '

{i) This section reguires tying up
with Section 146 and ru]es made

thcrsunder.

No change: precedure regarding fresh
evidence may be set out in rules of
court under Section 1&6.

(1) i On the bear]ﬂg of an appeal the
VkPrivy Council may -

" (a) rehear Lhe case, or

o -(b) give its decision on:the

... . evidence.taken in the Court; and
in the latter case it may )
in ita diseretion recall for
further exsminztion 1l or any
of the witresses examined in

the Court. '
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{2)  The Privy Council may ad journ
© ' the hearing of the apﬁﬂal and mey
either affirm reverse or vary ine
- decigion of the Court or mwake such
~ order (including any order as to
" "..1the payment of costs by either
“-party) ‘as it thinks just and may
by its order exercise any powe: whiclh
~the Court might have exercised. -

= Explanatory Notés: =~ (i) - The gereral purpose of this sectinu
' : : ‘needs no chenge or further :
explanation.
' 'Reéémméndatiohe'_  © Mo change.
" Section Mh5: : (1) . Immeciately after any'deélqzon

- affecting the possessidn ¢f or
title to any lands-has been given
on appeal the clerk of the Prive

- Council shall transmit to the
Registrar of the Court and to the

~ Minister a copy of such decision
~.. signed by the clerk of the Privy

. Council and impressed with the Seald

. of the Privy Council., Such copy
shall be a sufficient authority to
the Court for the enforcement ol
the sgaid decision and for the issuo
of .such process (if any) as may Lo
requ1red for that purpoae. '

(2) . On receipt by the Minister of such
- .. copy of a decision on appeal zu -
is specified in subsection one of
this section and on payment of ine

fees prescribed by law he shall
forthwith take such steps to give

effect to the decision on sppeal

"as he is required by section .ore
bundred and thirty-nine to take sn

receipt of a copy of a juogm:n
of the Court.

mExplanatory,Nntes:‘ lf“fIi}" _The. geréral purpose of this section

needs no: change cr Iur%b“#

J;'explanatlon.

'Recommendation: 7 No chahge.'
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Explanatory Notes:

" Recommendation:
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Expiaﬁatéryfwotes:_.

Recommendation:
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- DIVISION. ITI
PROCEDURE AND FEES

- The Judge may from time 1o time méke,
+ revoke and alter rules for regulating
the practice and procedure of the

Court -and may also vary or add to the
list of fees and the amount thereof given
in Schedule XI. #Any rules or alterations
in fees so made shall not come into

force urtil -approved by His Haaesty and
the Prlvy Courcil,

'(l) The general purpose of this section

- needs no change or further
' explanation. - :

~No change.
_The fees to be taken in the Court shall
be those set forth in Schedule XI:

" provided that no fees shall be
. . payable ky the Minister in respect

.. of any proceedings instituted by him
~in his official capzcity.

(i)  Amendment is necessary to encble
flexibility to be achieved in
setting of fees. -

(ii) These fees may vary from time fo

time and such miner variations
will require an amendment to
the Schedule and the Act.

{ii1) Current‘legislative practice here

and overseas regquire fees to be
fixed by Regulations or Orders-

in-Courcil.

The fees to be taken in‘the,Court shall

be those set by liis Majesty in Council.
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DIVISION IV

Explanatory Notes:

Rec

omﬁendétidﬁéf_ 'tr?

* LIMITATION OF ACTION.

" No person shall bring in the Court any

action but within ten years after the.

‘time at which the right to bring such .

action shall have first accrued to some
person: through whom he claims, or if
such right shall not have accrued to

- any person through ‘whom he claims then -
‘within ten years next after the time .

at which ‘the Tight to bring such action

7. shall have.first accrued to the person
.- bringing-thé same, "~ ' B

" (1) - - The general purpose of this section

needs no change or further
- explanation. ‘

Ngciqangé, R



1. ‘Seotlon 104:

1.1

Txolanatory Notes: -
)

()

CONSTI™ITTON

-“ev.m-.nn,, the Lord get n ..ri'l 1mnolw-t1
_'rolcrc.;ce bo nrd cous dBTu-'b.l.Ol‘_ of dite

Cgovistitution and tqe rrav slons contained

"t:lereu'-wcr_ as to iland, protcc.. Lz of eczisting
{f"rJ.‘,:t and '“-:i'b'pért;:. ‘In referring to rigat
under fae 'C netitubion, the Coumission

'an"llcd - o 'uj.de but not any motive

“gunpestive o{"z_;éﬁcw.. Purther Hiose

'provmlons are outicide the Qonmizsion?'s
 fern of reference.

“Phe Constitutional provisi ons relating to

land have beon exanined and set oud bereundcr

“in th e_;_-fozfmat used for the Land J,,ct arc our

coanents and recomnendations: .

A1l the lund iz tue propers; of itie Ling and

rhe_e agy 2t pleagurc grant o the noblcs and

titular chiefs ox mutabules one or nore
estetes Lo bocoue iheir hercditery estates.
It is hercdy. declaved by thie gonslitution
that it spall not be lawful for anyone at
any time Lercaltes viwether ho be Lhe ¥ing
or any onc of ke ch_iéi‘s or tae peocple of
thie country to sell any lond vhatoever :.n
the Tinzdon of Tonge but ihey nar lease it
only in accordarce with this Cipsiitution
and mortsate it in accordance with the Tand

~Aet. gnd this doclaration aholl becous &

covenant bindins om dne Ting ond chlele

cof thig I’_’LIL'{].OI‘I Tex u.l(.Ll.;ElV(J.J aed doedir

‘heirs ardl succecsors for over.

n the explanntory notes -xl reco-"‘.cncl tions

.'"‘:. tion 2 3

v
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Re‘c ommendatl on'
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and 11 of the Land Act the considerations
applicable to this section viere referred to
therein,

i (::.1) ~There -is no reé.i or apparent need to alter

 the - "eneral purpose and decl...mt:.ons Con~-
_ tmned .111 th.ls ,.ectz.on.

{iii) The options contained in &he ‘recommendation
below affecta. the first pa.rt of .the sectz.on
only and is & sm zested J.mprovement to tie
J.n with the Tand Act,

.u.l la.nd of tne K:Ln{;dom iz the property of the
Iung a.nd he ma.y grant to the nobles and ma.tabules

o one or more estates to become their heredlta:ry

Section 105

"1.'1.5; -

estates and ‘the remainder of the land no so granted

 ‘shall become a.nd from crown la.nds , ete

.

—

All the land of the K.,ngdom is the mroperty of

the Crown from which the King may srant to the

nobles and mtapules one or more estates to
become thelr hered.:n.ta.ry estates ete. -

The Cabinet shall determine the terms for which

‘leases shall be granted and the Ca.nine‘b shall

determlne the amount of rent for all Gcrvernment

la.mls ‘but .no longer. tha.n 99 yeams without consent
- oi‘ ’che H.‘LS If[a..]esty in cou.ncil. :

Explanatory No tes :

e ,(3_) .The_ venera.l purpose-of. tins section which -

. Recoumendation:
,—-.- m—. T pe—

- has already-been amended does not warrant -
©any: further a.ttentz.on. ‘

To change,



section 106

1.1.6

_ Expla.natory' Notes

- 266 -

‘fhe forms of deed transfer and permit wirich
shall from time to time be sanctioned by His
Majesty in Privy Council are hereby appointed
£6 "be ‘the formé according _’{:o which all deeds
of leases transfers and permits shall be made.
" (1aw No.25 of 1916)

-
-

(i) The exi gtence of this provision has
" created problems.
(i:;) Any variation from SI}EC.'LfleG. mrms
c _'wou.ld render the lea.se or the trs.nsact:r.on
in questlon il and void.

"r_(i_ii‘)__. 1% is too I‘J.«._,J.d a.nd such -a procedural

Ree ommenda‘_bion:

" section 107:

1.1.7

Expla.nat ory Hotes

Recomendation

) prons:.on sb.ould not be enacted in the
Cconstitution.

- Repeal.

This constitution shell not alfect any leases
which have been grented by the dovermment or

_ any leases which have been rromiscd whether

leases of land in the interior or of town
allotments. Such leases will be recommised
by the: Govcrnment bus this exception shall not

-refer to a.ny leases which may be {;mntcd after

the r‘ra.n'l::.ng of this constitution.

(i) - The general murpose of thio section does

L2

not rced any changes

o change



Section 108 -

1.1.8
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No leases of any town site shall in future

be granted to any religious body for any
purpose unless there are thirty adults male
and female of such church in that town and
it shall not be lawful for any religious
body to use such leased lands for other then
rellglous burposes or to sub~let to any other
person without the rrior consent of Cabinet,
end wpon satlsfactory roof before a Court
that any such land hag been sub-let without
tonsent, such land shall revert to the person
from whom the land was leased, or to his
Successor in title as the case may be.

Explanatory Notes -

Recommendation:

(1) The general purpose of the section is
not being departed Ffrom except the age
of the adherents, It should be reduced
from 18 years to 16 years to correspond
with the age limit impoged by section 17
of the Land Act. The other alternative
is not to vary the age under this sectior
but arrange for the age limit under
section 17 to be increased. One of thesc
two sections must be amended otherwise
section 17 is void because it is at
variance with the Constitution,

(i1} The Commission has been persuaded
to propose a reduction of age a3 a
measure of assistance to rellblous
organisations,

(1ii) tThe rewording of this section is

considered to be an improvement.

(1) To lease of any town site shall be
granted to any relipious body unless
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there are at least thirty adnerents of
such religious bedy resident in su.ch towmn

each having attained the age of 16 years.

C(31)

It shali no% ’be lawful for any religious
body “fo use “guch leased lands for any:

~ other than fhe purposes stated in its :

(iii)

or:r.g:.na.l appllcatz.on unless prior approval

'for su.ch uso hﬂ-s beenn civen by cab:.ne‘h.

Tt shall ot be lawiul for any Teligious
body to sub~let any leased land without

the prior consent of Ga.b:Lnet and upon

. . satisfactory proof before the land court
" that any- such land has been sub--let widhe

 section 109_?.— |

nut coment such land sLa__l revert the

lessor.

1.1.9 © 211 the beach frontage of this Kingdom belongs
' to the Crown from fifty feet above bigh-water
mark and it shall be lawful for the Government
. to lease any p-ort:i.on of the beach frontage for
. crecting a store jetiy or wiarf dnd the Hinister
of Lands with the consent of the Gab:.nct shall
have power to grant such lease.

ﬂ‘.xpla.mtory Notes;

(4)

- Recommendation:

The 'nropo,,ed recommendat:.on ig based on
clarity and better drafisnanship.

A1l the beach irontaze of this T'j.ngdom from
50 feet above hl__T,h water narlk is the proper't,;
- of the Crown ond it shall be lawful for the
. . Government to F'v-:mt a leas¢c over any pordion -
% f the beach frontagc.

Sectv on M0 ¢

1.-1.10 a1l leases unless simned by the ing shall be



Explanatory Notes:

(1)

(i1)

necomendation:

sisned by the linister of Lands and

sealed with the seal of his office

znd countersigned by one of the Cabinet
ministers who shall affix the seal of his
office amd no lecase or tsransfer will be
considered valid or recognised by the
gGovernment unlesg registered in the office
and ne lease or vransfer will be considered
valid or recognised by the Government unles
registered in the office of the IZinister

of Tnnds.

Thig proposal for amendment should be taker
in coﬁjunétion vith section 106 and explana
tory notes thereunder., The requircient
for the King or the Minister of Lends and
another Ministor to sign every lease is
unnecessary and outdated. With amendments
to the Land act, holders signing nortzages.
ehe the time has arvived Tor the holder
personally to execute the lease. Appro-
priate recommendationsg have been cinilarly
noede under the Soand Act.

inend this section 25 recommended below.

No lease or iransfer vill be considerecd valid

or reco-~nised by the Covermment wnless
racornised by the Jovermment unless rcgistered
in the oflice of the inister of Tands.

Section 111:
T.1.11

mhe Tollowing ic the loar of succession to

hercditary eztates md titles: Children law-

fully born in wedlocl: only :xay inherii and
the eldest nale ebild shall succecd and the
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heirs of his body but if he huve no
doscendants then the sccond male child
~and “the-heirs of hiz body and so on umbl
‘all the nale line is énded. Shouwld there
be no male child the eldest female child
.. shall succeéd and tie heirs of her body
~and i she should have no descendants tae
socond female child snd tie peirs of her
body und so on until the fenulc line is
‘ended. And failing dircet heirs the
pmopeffy béginning_with the cldest asd
his heirs in succession to the youngest
end their heirs in accordance with the
- 1éw of inheritance. &and if the prothers
" have no descendants it shall descend to
the eldest sister and the ferale line as
provided in the case of the mals line.
and if <these should have no descendants

‘. and -there should be mo legitimabe elr 1t

shall revert to the Crovm in nooordanee
with the one hurdred mid fwelith elnuse.
But should a fenale be nexl in succrasion
ko the witle of a nobls ur of an horedivary
chief the next nale heir sliall ipnexril whe
title ond estates. But should poch forale
dftorwards have a legitluabe maie lssue

the title and catates shall revert o tne
male iccuc of the fepcle upon the death of

the oale in possezsion of the eptate:

Provided that the Temule that is the heir -
shall oceupy the town silotacnt ond the
plantation lands aoprerfaining to such
Ckitle bud the hereditery naitatub CLAT is
the lands occupied by whe peonie shall

be held by the inberibor oi Wy BLLLc.

Thercas by Tongan cushom nrovicion oo
1

alvays been made thal pn adonioes
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Secciarn U

child might succeed to the estates and
titles of his adoptive father now there-

" fore it is decreed that upon the death
of the holder of an estate or title who
has inherited such estate or titls by
virtue of his blood descent from such
adopted child the estate and title zhall
revert to the descendant by blood of the
original holder of the estate and title
in accordance with the provisions of
this clause and should there be alive
no such descendant by blood the provisions
of the one hundred and twelfth clause
shall apply. fA&ded by Act Fo.15 of 1953).

Explanatory Hobes -

(i) The words "or legitimated® are recommended
for addition.

(ii) Tor the reasons appertaining thereto
please refer to “Section 4(c) of the
Tegitimacy Act, and note under Sections
41 and 76 of the Land Act.

Recommendation = Children born in wedlock or legitimated....

Section 112 :
1.1.12 Should there be no legitimate heirs to an
estate such egtate shall revert to the Fing.
But the King may confer the title and estate
upon any other person and the person so
aprointed end his heirs shall possess such
title and estates for ever,

(1) The general purpose of this section is
not being altered. The provosal is &
tidying up measure to improve it.



Section ¥ -

. Recommendationy =+

ShﬂuJﬂ 'bhere he ne law:tu.l heir to an
; astate such estate ehall revert to the
'-crown_. But the King may confer the title
‘and estate upon =ny. other person and the
persan g0 ‘aopointed and his he:.rs shall
pcsses such. title and estates for ever. E

or

* showld there be no lawful heir to am.
estate suth. estate shall revert 'E'.o the
King. But the Klng etc e S

section 113 - o | _
ﬁ_1,1 3"-': 3 A widow shall have the right fo succeed to her
deceased husbandts iax and town allotment.
Every person who holds = tax and town allotment
.- 8hall pay sueh rénts therefore as may be deter-
'm.ne& by the T, _.ega.sla'hxre. Zvery taxpayer shail
have the right to hold an heredltary fax and

town - allotmant wpon. and subaect to such conditions

7 as to the a.rea. thereof and ‘the ren'f: to 'be pald
therefore as ray be determned from time to time
'hy the Leglslature. (Act Ho. 19 of 1927) '

Ex;)la.natory Hc ues-

_ , {i) The proposed amendment contained in the
y o - recormendation is a tidying up exercise.

- Recommendation: -

Chenge "Every texpeyer" to - "E‘irerjr'm:{ler Torgan
- subject by birth of sixteen years of aze vho
“bes not acquired the natiomality of another

- country ... Ghange Iecislature to Tand Act,

..
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' _S’ec’ﬁion 114 =
1.1,14 | | To lease, sdbleas'e, tramsfer of a leage
o or, pf'g.,__sub'—leas_e gliall be granted:

(a) wlthout the prior consent of Cabinet -
,fk.‘:where the term is 99 yrs, or- less, or -

(b) without the consent of Privy Council
o vhere the tern ig over 99 years,

. -'?rovmea tha't no- cansent shall be granted
to 8. lease by & WldDW of the 1and of her

T s T e

: Eﬁplanatorv Ho’ses» ‘.
(i) Mo change. requived

‘Recommendationz

' ¥o change-'_

1,115  This Consitution may be cited as The Act of
- constitution of Tongaa -

' Exlslana‘bory 1Io’hes-

(1) lfo change required.

* . Recommendation:

No chenge |
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E
'_ SECTION

L. 'RECOMMENDATIONS

'1;1;1' | hat the recorﬁendatlors rontalned in Section B

‘of thls report he adopted.

1,1.2 -Thatﬁtheireccmméhdations contained’ in Section E
-'oi.this repqrt_hg'agﬂptéd; 

1.1.3 That the recommendatlons contalned in Section H
of this report beadopted.

]
P4

"ﬁ-1;u5‘"Tﬁgp“tﬁsfﬁééﬁﬁﬁénaatiﬁﬁécoﬁtaihed'inseaiionJ_

+

of this report be adopted.

1.1.5. That the recommendatipﬁs‘ébn%ainéﬁfin‘Seétiqn 4
of this report be adopted.

'1.1.6  That the form shown in this report ws attachment C

.be-a@qpted.‘

1.1.7 That it be now recognised and made known that the
Land pollcy of granting. to every male Tonpan aged
1€ years 1s no. ‘onger éapable cf complete fulfllmert
owing to our populatlon growth and lncreas*rg
shortage of land.
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Attachments
A. Report on the Samoan Land System
B. - Report on the Ministry of Lands,
its staff structure and Office
Procedures '

c. .. _Amended form of lease under Schedule _VIII

Form 3 of Land Act.



HaMn

LAND SYSTEM OF WESTERN SAMOA

Introduction

We were given an assignment to look into and report back on
the land system of Western Samoa. This assignment was to be
carried out during the time of the South Pacific Games when
David Tupou would be in Apla as General Team Manager of the
Tongan Team to the Games, '

Hist@rz

During the time of rivalry amongst the Governments of Britain,
United States and Cermany over Samoa an agreement was reached
and the Final Act of the Berlin Conference on Samoan Affairs
was made in 1889, This Act prohibited the sale of any more
land to Europeans and established a fact finding Commission

of three- competent and impartial persons. King Malietoa
Laupepa ruled at the time and gquarrells amongst the chiefs

" were increasing., United States took over what is now known

as American Samoa while Germany controlled the affairs of
Western Samoa. The Commission was given two years to complete
their investigations and file their reports with the Supreme
Court which made the final decision. All claims to land
required adequate proof of mbhey or goods compensation for land
other than liquer, nails or firearms. The ¢laims filed with
the Commission were more than the total area to be validly
claimed and the Supreme Court confirmed most of the Ccmmissions
findings. These were then registered as freehold titles under
what is known as COURT GRANTS.

411 Court Grants were registered in Western Samoa for both
Samoas and most were done before 1900. These Court Grants ori-
ginate freehold titles tc land in both Sanoas,

After the First World War during the New 7ealand administration
of Western Samoa provision wes made for certain CROWR GRANTS
under the Samoa aAct 1921 (¥.Z.) to the Government of New Zealsnd,

the Covernment of Western Samoa znd for puhlic purposes.




This Act also confirmed the existence of freshold titles under
the Court Grants and also of Samoan land or what is now known

a5 Customary land held according to Samoan Custums and usage,

Land Tenure

As might be seen from the brief historical outline above the
land tenure that evolved in Western Samoa consisted of three
types -~

1. Customary land held in accordance with Samoan
custom and usage, o

2. Freehold land held in fee simple,

3. Public land held by the Government.

This is confirmed by Article 101 of the Constitution of Westem

Samoa which states -

(1) A)l land in Western Samoa is customary land, freehold
land or public land.

(2) Customary land means land held from Western Samoa in
accordance with Samoan custom and usage. :

(3} Freehold land mearis land held from Western Samoa for

' an éstate in fee simple.

{L) Public land means land vested in.Western Samoa being
land that is free from cistomary title and from any
estate in fee simple. ]

Customary land

As defined by Article 101 of the Lonstitution, theése are land
held In accordance with Samoan custom and uszage, Such land com-

=prise over B0% of the total area of Western Samoa.

All Samoan customary land is held 3 appurtensnt to 2 particular
title ar titles. The control of such land i= vestel in the

wolder of a MATAT title. Such control or hold ding by = Matal is

—

not 2s a beneficial owner but more in the capacity of & trustee

for the family.



He has almost unllmlted powers of admlnlstratlon of the land ‘
subaect to his f"pule", but he must exercise that power not for
his personal beneflt but for the beneflt of the famlly. He
_has no power-to transfer ‘the fee simple or 1ndeed to allenate
the ‘1land in any manner unless suthorlsed to do, so by an Act of
-Parliament 2 The-Matai title is not heredltary but a successor

" _is ghosen usually from a member of -the family of* “the deceased

: Although notvcommon, a womsn tan be:the holder,oi a.Matal title..';

There are usually two types of land whlch a Matal controls -

(1) House sités in thg ﬁillage, and
(2) Plantatlon 1ands

&iEvery man of the family who has a wife is entltled to pul up
.hlS house on the family lands if the lands are suff1c1en‘t for
the-purpose. ThHe Matai must allocate such- 1and If there is--
insufficient land then the Matai must 1nd1cate where they must

1ive.

Plantation lands may similarly be allocated by the Matai to

' individual members of the family for the purpose of cultivation

© and growing crops subject to the rendering of homage (tautua)

to the Matai, The Matai may for special purposes take over-the_
yield of such plantations e.g. for a fsmily'Wedding,fbut after
such purpose, the land and its fruits are returned to the
individual. '

The Matai may bave direct control of a plantation which is
cultivated and cared for by the young men of the v;llage under
~ the crder of the Matal,

On‘the death of the Matai or the original cultivator of the
land, the widow and family are usually allowed to enjoy the
fruits of the land provided they acknowledge the "pule"of the
Matai and render him proper "tautua",

" One case that should be noted concern virgin bush 1ands lying
behind a village, and recognised as belonging to the village,
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but yet not allocated to any. particular title. any person of

“the v111age may ‘enter such V1rg1n bush lands and carve a sec-
tion for himself and cultivate it Ffor his own use, Once this
is done however, the land ‘will become appurtenant to the title
of the Matai whom the 1nd1v1dual is at the time serv1ng

Under Article 102 of the Constitution no customary lénd may be
allenated in any manner wor shall it be taken in exegution or
be assets for the payment of debts of any person on hnis

decease or insolvency. An Act of Parliament may however
_ S -'g Ny

authorlse -

{a} The granting of 4 lease or llcence of any custonary
land or of any- 1ea¢e therein; :
(b) The taking of any customary land or any 1ntérest
 therein for publlc purposes. )

" The Allenatlon of CUStomary Land Act 1965 prov;de iof the leas-
s ing and 11cenc1ng of customary land for certaln purposes.

Customary land may not be leased or licenced to a Samoan who is
- not the holder of a Matai title. The Minister of Lands has
powers under section h to grant a lease or licenve of any
customary land if in his ¢pinion -

(a) it is in secordence with Samoan custom and usage, angd

() it is in accordance with the de51res and interests

" of the benefIC1a1 owniers of the land and thg public
1nterest.

If ‘the lease or licence is for a hotel or an industrial purpose,
the term would be 30 years with or witkout a @ right of renewal
for an additional term not exceeding 30 years, If the lease or
licence is for other purpeses, the term would be 20 years with
'or without e right of reneval for an anditional term nout exceed-
ing 20 years, The Minister weuld be making the 1wase or
licenca 28 trustee for the beneficial owners. . There: is rroevie
sion in the Act for publication of all appijcatiqns for_ such

r

!
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leases allowlng obgentlons to be ladged znd dealt W’th ‘before -
the actusl grant is made. e :

Dvef the years SPECific_legislations'havé been enacted to take
over land, including customary land, for public purpcses e.g.
water supply, education, guarantine, radio staticn, electricity.

Freehold land

As mentioned above, freehold owperﬂhlp ol land in Western Samoa
nad its origins from Court Grants mzde prior tc 1900 anc also
by certaln Crown Grants under the Samoa Act 1921 (N Z.)} The
total sres held as freehold iz approximately 10% of the total

area of Western Samoa.

prior to 1972 freehold land could be Brought and sold by anmydne.
‘In 1972 the Alienation of Freehold Land Act was passed to control
the alienmztion of‘freehnld land to persons who. are net resident
citizens and to overseas corparations. For the purposes of that
Act a resxdent citizen means a 01tlzen of Western Samoa who is
ordinaraly ‘resident in Western Samoa. A perscn is deemed to be
ordinarily resident in Weétérn Samoa on any date if -

(a) He hes resided in Western Samoa for not less than
2% years during ‘the period 3 years 1mmed1ate1y
preceding that. date; and

(b) He intends to continue to reside permenently in
Western Samoa. ’ ’

This Act applies to the sale or trahsfer of any freehold estate,
the leasing of a freehold estate for more thanm 20 years, the
sale or tranéfer_of any lezsehold estate in freehold land where
the unexpired term is more than 20 years and to the granting of
an option to scquire the above estate or interest, where the
purchaser or: lessee - |
{i) 1is not a resident citizen, or
{ii) is an overse:s ccrporation, or
(iii) is a trustee where any of the beneficiaries is
not a resident citizen or is an ovarseas corpora— '

tion.
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There. are certainm alienations to which the act does nct apply
including the sale or transfer to the Covernment or'to the
Government of any other. atate. : : ' "

All alleratlons to whlch the Act applles requlre the consent
of the Head of State who acts on the advice of. the Minister of
Lands. .The following matters are taken into account -

(a) The nature of the use proposed for the 1and and the
ability of the purchaser to achieve that purpose:
. {t} Public interest and Lnterests of the communlty

generally: .
(c) Whether refusal would cause substantial hardship to
the owner of the land:
td) All other relevant c;rcumstances brought to notlce
by the partles :

American Samoa does not have the'rettrict*ons 1mposed in
WEStern Samoa on the alienation of freehold land

Public Land

This refers to land held by the Government free from: ,eustomary
title and from any estate in fee simple, It comprises about
10% of the total area of Western Samoa, These were formerly
known as Crown land but was altered to be called public land by
Articie 123(2) of the Constitution.

Public land was the result of Crown Grants, Government purchases
and acquisitions for putlic purposes. Land acquired by special
legislations'alsq became public land.

Putllc land is urder the control of the Land anrd who may sell
or lease in accordance with the Land Crdinance 1959, Generally
before alienation notice would be given to the publlt to make
application, The term of lease must not erceed 20 }ears The
Mlnzster of L:nds may grant in fee 51mple any Government land
in exchange for the fee simple of any other land arid equalise

by monetary compensatlop by either side.



Rules are laid down in the Land Ordinance 1959 as to who may
apply for Government land. Rules for leasing Government land
are also set out in this Ordinance. Except for special
reasons, the lessee must reside personally on the land w1th1n
-1 yearof the commencement and thereafter reside continuously
thereon. Leases may be forfeited on certain grounds 1nclud1ng

under Section 87(d) -

’“That the lessee has left Western Samoa or cannot be
found, or has abandoned the land comprlsed in his
lease, or is deceased and no claimant for the lease

can be found".

The Samoan Land an& Titles Court

This Court has éxﬂlusive‘jUriédiction'in all métters‘rélating_
to Samoan names and tltles and in all claims and disputes
between Samoans relating to Samoan land held in sccordance
with the usages and customs of the Samoan race. Decisions of
the Court cannot be appealed from but an applicatlon may be
made for a re~hearing.

Members of the Court consist of the Chief Justice who is
Pre51dent ‘a number of assessors who are persons of standing,
with a good knowledge of Samoan history, tradition and custom
and Samopan Assbciate Judges of the High Court. A Court sitting
is normally composed of the President, one Assessor and
h‘Samdathudgesi or_the'President two Assessors and three

Samoan Judges.

When petitions are filed, the Regiétrar'and his staff endeavour
to reconcile the pérties._ Conciliatory work by the Registrar
‘result in the settlement of more than half of the cases brought
to Court. ' | S o |
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the seme heading tut with more dstails added /

Courtesy: the- Adm:.nistratmn Division.op the
Hinistxy of Lands )



CONTENRS

2.

2.1

1. Introducﬁqn- _
2. Stafy Struehire
3. Ofrice Procsdures:
3.1 Toan an Tax allotment
302' Ieasé
3.3 Morteages
34 8
3.5 Registers
1. INTROLUCTION
1.1 The Structure and ﬂxe ch-king of the lilmstry of Lands, Survey and
" Natural Resources.
1.2 The Hlmstzy of Lands,. Bm-vey end Nateral Re.;ources is under the
direction of the Mimister or lands, Survey and Natural Resourcea, and
the Superintendent of Lends. The Ministry is organised into seven ( ?)
main divisions, This is detailed in the Simplified Organisation Chart
attached in the Appeniices as Table 2.1 and Table 2.2.
According to the Civil Service lList of 198k, the Ministry of Lands,
Survey end Natural Besources employs 30 people, the Minister, the
Superintendent, 17 staff members under Land Registry, Lamd Valuation
and General Administration, 9 staff under Natural Resources Biviaion,
L0 stapp under Survey Division, 15 stapf under Drapghbting Division,
9 staff;ﬁndez; the computing and Scheme _Planning Tivision.
1.3 The procedures to be followed in app]icatidﬁs for tom and/or tax

allotments and leases are set out in Paragraphs 31 and 3.2. Mortgage.
procedirss are dealt with in Paragraph 331 to 3.35.

ST4RF STRUGIURE

Dable 2.1: Simplified Organisation Chart

Reference: Civil Service List 1983
ATTACHED IN THE APPENDICES.



2,2 Table 2.2: Proposed Organisation Chart

Reference: Allan Withy
ATTACIED IN THE APPENTICES.

2 OFFICE PROCEDURES

3.1 Application for 2 tom and/or tax allotment

1. Qualification: Applicant has to be a Tongan :Sub.izct by birth
and 16 yeers of age.

2. Applicant to fill in standard applicabion farm and eomply with
requirements Birth Certiricate, Survey fee etc. endorsed by
Estate Holder, poll tax up to 1976.

3. Kinister of Lands grants the allotment.

L. The Minmister instructs the surveyors to sction this grant.

5. Hinister's orders goes first to the Superintendent as the rirst
step in the train of technical requirements that needs to be
frlrilled:

OPFICE PROCEIURES: Application for & towm and/or tax allotment

1. MINISTER 2, SUFERINTENDENT 3, Draughting Section 4, Computer
Section 5. Survey Section 6. Draughting Section 7. Superintendent
8. Draughting Section 9, Admimistration Section 8. Mimister

9. Registrar.

6. Table 1,1 Step 10
¥
N

Step 1 — Registrar: Checks Deed
5 i
gy 2 Step 6 ;
Step 3 ;‘———-——SteP 8

Computer Section Design !
Step 4 II !

Suq"ve;i"rﬂrs {
Step 5 .

Map Sectionlt— -

-

Sugerintendent approves/Surveyor's Plan

Jeed of Grant and map prepared by the Map Section.



9. Registrar checks the Deed of Grant then it goes back to the
Minister so that he can put his signature to the Deed.

10, Then back to the Registrar for Registration.

(The composition and detailed description of each of the above I}i\risions
is attached with the appendix, in the Orgamsatlon Chart and terms 0?
Reference explained in Paragraph 3).

Adm:mstratmn Section will check these forms befor-e f'omard:mg it to the
¥inister. . '

1. The Minister instructs the Superintendent that this application is
 entitled to & plot or land being Lot number at. sucﬁ a township:
The. 'Sﬁpérinte:\dent is Pnr’cher 1nfomed on the same instruction
to exscute the survey work in urder for & deed of grant-to
be g;wen to the a;apllcant. ‘ .

2. The savingram is checked, signed and recorded by the Superintendent
before passirg it to the Draughting Section. : '

3. The Chief Draughtman proposes the training'(map) o® the applicant
lot. _ '

by The‘ Chiep Gonipu_ber c’:alcul;’ce' the pm-pos'ee. sub—division as w:.ll -
comply with that shown :Ln the savdng, :

5. The Survey Section will carryout the field work. - Require? area a8 shown
in the savingram is surveyed md calculated.

6. The Draughting Section rechecked this calculation and draws the

_ Survey Flan of such survey wark,

7. The Superintendent check and sign the mrvey Plan.

8. The Draughting Section drews the Deed of Grant of the Appllcant from the
Survey Plan. .

3. - The’ Adm:.nlstratmn Section submit the Dee& of Grant to the Mn.m.ster f‘m‘
his Eignature on such Deed. Attached to the ‘Bged of Grant is the
aprlicamt's application fom which is £ile in the Administration
Section and a letter from the town officer which shows that the
applicant resides in such éplac.e_. ‘“F'orwarding of Deed of Grant for
tax allotment to be signed by the Minister does not reguire a letter
town officer. : . :

10, The Applicant pays the regxstratlon fee. The Reglstrar then record the 4
applicant's name, lot number, Area, Dates of such mglstrah on inte
the Registration Book.,




S

3.2 Leass

1. ’ymuﬁWMm fulfilled

ii. Application submitted to Ministry of ILends,

fii. "Qericsl chedwd the application,

iv. Minister approves the Leass Application forms to be submitted

v. Application submitted to-Cabinet.

IF Cabinet app:;ovas the Lease: Cabinet Decision:— The applicants

i informed (the same procedure outlined in Tahle 1.1 applies
following through from Step 1 to Step 10, A Deed of Lease is

exacuted),

Table 1.2

Minister (submits application)

~"Hgns Registration countersigned by a Cabinet Minister

Cabinat . Irwﬁ is approved then ths
following "91:;1._::3'““ taken:

¥inister of Lends, Swrvey and Waiiral Hesources

L s 107

et Suparintendents EEBP ‘ e )\\”gali
Step 2 F‘ﬂ\ A

Map Section St;faiea v
Step 5 pay Expenses

Computer Section tl;zs:i..gn deed
Step &

Surveyors
Step 5 ]

Map Section -
Step 7

A Stanigrd Apylication form is chacked in the Administration Section.

It should be signed by both parties who will bs kowwn es the lessee/lessar.
Tha lessee is the Iand omer/land bolder whose registered sllotmeat is under his

" nama, and the lessor the person leasing the lmd,

A survey fes is to be paid.

1. The Minister sign the application bedora the application is corward to

His Majesty's Cabinet for approval/disapprovel.

—a-
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L,

2

The lfinist_er will inform the lessor of the Csbinet Decision.

Wiere the Cabinet approve the:applicstion to lease the Minister will mt
only inforn the two parties he will &lso inform the Superintendent of

 Lands , Survey and Natural Resources of the actusl Survey to be dme.

Steps 1, 2, 3, L, 5, in Application for a town/tax allotment is followed, -

The Draugh‘tmg Section draws the Beed of Lea.se for the lessee from
the Survey Plan,

The Reglstrar defines the bound,a.rjr of the lease and also prepares the
Deed of Lease for the Minister: o Lanc'ts to slgn..

The Minister theén signed theé ;Deed of lease. 4

The Registrar register this lease.
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HORTCAGES

There is a Mortgage Register wh:.ch is open to the public at a fee.
The Register records the date op. reglstratlon, nave and adiress of the
¥ortgagor md Yortgages, a descriptsim of the Land mortgaged, the .
purpose of loan principal amount and :Lnterest epplication, document
and registration recelpt, stamp duty, periga of mnrtgage, expiring

date, registration ﬂ:.scbarge.
The Bark of Tonga and the Tonga Development Bank, the two (2) ma jor

mortgagors in Tonga, ecach have & mortgage standard f‘or‘m. Government of
Tonga is pernu.tted by law to be a Hcrtgagor.

3.32 Mortﬁg e Application Procedure

3.33

1. Qualirication: Applicant has to be a reglste:eﬂ holder,

2 Applicant i make written apphcatmn to the M:m.,..ter o Lands fop

permission to morigage 1811&.

3 Officers of the Land Reg:nstry, “search and reports to the Minister
‘of Lands on the title op lmd in ouestlon.

L. YMinister of Lands appmws/&sappmves the application.

5. If application is approved, the Mortgage Deed is endorsed by the
Minister of Lands: recorded in the Mortgage Register ang returned
to the Nortgages,

Table 3.32

Step 1: Application submitted in writing,

Step 2: Administration Division (Search and reports on title of land
' in queshon)

Step 3: Mirister of Lands {approves or disapproves)

(ir approved)
Mortgage Deed endorsed by Hinister of Lands / Recorded in

Yortgage Register.

Items. to be checked an Application Form

~. Date

- Address of spplicant

~ Description of the Land Mortgage
"= Areg )
- Date Registered
~ Name of Applicant



- Location - Lot Mo, Blk.
~ Survey fee. -

- Neme of a&dress of pmposed mertgagee.

- Detpils of any . co].la.teral security eg.. House, Car etc.
- Details of other 5-01:f;gages Granted to the Applicant

- any other mortgages
- Stamp Duty (Date end Amount paid)
Mortgage is to be paid at the Post Office prior to submission to

-Lend Ofrice (75¢ for $-1DO )
~ Signature of App]ieant mﬂ witnassed from Bank
- Expiping date if zt is e Lease.

33k Lﬁn-ister s app;nval | T
. Grant shauld be submitteﬁ to the !Jinister

Appl:.caticn f‘orms and D' o
with endorsement on "Deeﬁ of G"-ant" to he npprovea.

3.35 Mortgase Res:is'crﬂ'_ion Bb_uk- !
Stamp Minister's Sigmature (Oficial stanp)
. Enter into Regig'tration Book '
- Date of Reglatretion
- Expiring date of morigage.
Return the original of the spplication forms and Deed of Grant to the
Mortgagor, :



3.4 Surrender Procedure

5.41 The surrender provision ‘bas been increasingly used for the subdivision

of tax end tom allotments of holders whoe heve no heir: and by bolders
who have agreed to surrender in favour of » particular applicant for g -

Jong term lease.

342 Pmcea{m_e

3.

3.

(s

- Qualirication: Holder have no heir / or if there is an heir, the
beir consents or disclaims his-rights,

Applicant to make written applicatipn to the Minister of Lands /
Qualirication in Paragraph, to be 'f‘ulﬁ.lled.

Officers of Land Registry O‘che sesrch and report to the Minister

on land title concerned,
Application submitted to Gabinet.

Iy Ga_biuei: approves the applicstion, appi-oval is .conveved to the
applicant; surrender is recorded in the _Régister and actioned.

Any regrant of the surrendered allotment f'ollowa» ﬁxe Procedure
outlined in Paragraph 3.1: '

Applicaﬁcn fa a tom and/or tax allotment) |
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3.51 Registers of Land Matbers kKept in the Minister's Office

© - Pursuant to Sectisns 100, 105, 107 of the Land Aet which sections

réespectively fequlre the Minister to keap a register of allohments,
registration of leases and registration of transfer of leases, the
following are a list of all the Registers of Dand metters kept in
the Ministry of Lands of*ice. These registers are open o the public

at a feer~

1.

2,
3-

h.
5.

6.
Te
8.

2..

10.

11.

REGISTER 0% TOAN ALLOTMENTS dating badk to 3 Ausust 1907.
REGISTER OF TAX ATIOTMENTS dating bade to 23 May 1898,
REGISTER OF LEASE AND TEASR PERMITS dating baok to the 13 June
1913,

REGISTER OF SUBIZASE daking back to tle 2 Sspember 1917.

REGISTER OF TRANSFERS Ov TOIN ALLOTMENTS dating back to 10 April
1916, S o

REGISTZR OF TRANSFER OF TAX ALLOTMENTS dating bacic 24 Jamuazy 1979
REGISTER OF TRANSFER 0w IEASE dating back %o 24 July 1931.
REGISTER OF THISTEE dating back to the 21 Aueust 193,

REGISTER OF EXGHANGE ¢ TOWN ALIOTMENTS dating back to the 9 May
1947, o ’ ,

REGISTER OF EXCHANGE OF TAX ATLOTHENTS dating back to 12 November
191, '

REGISTER OF MRTGAGES dating back to the 15 Novamber 1977, as
reguired by Seciion 91 H of the Iend Smwendment Ack {iot 18/1374)

5.52 Registers required by lew but not kept i_q the Minister's Office

Section 95 provides that one copy of the certificate (tofi'a cartlficate}
shall be delivered to the holder and the Minister shall Bind up the
other in a book t0 be callsd the register of to°i%as. Thers is no

such register kept at the Minister of Lands ofrice.

Another regisier required Yy Law that is not kept in the Einister's
o*fice is that o~ Documsnts affecting leaseholds. Section 110 requirs

the compulsory registration of the following dscuments a#fecting

Isaseholds:

(a)

assignments for the benarit of creditors

(b) grant.op letters o~ Adwinistration
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(c) grants of probvate
(a) 'injun;:tims affrecting 1end and releases of such 1n.1.mct:.ons
(e). memonal of pendlng suits atrecting lands,
- () nortgages (assignment of martgage) ' _
(g) order or Court appointing a tc-usf.ge or trustees (incinding _
the appointment or ischarge of a tmétee in bankruptey proceedings)
(b) oraers of Gourt Porthe sale o~ interests in laid uwnder lease
' transfm or sub-lease . '
(i) powers of attorney to deal ® th eny imterest in lands whether by
sale, surrender, mortgage or otherwise including powers to
execute any document. affecting land. '

Section 9L of the Land Anendnent Act (Act No. 18/76) requires the
compulsory registratmn of dnmments af\ﬂecta.rg mortgage but is not .
kept edther. These documents are (a) assignation, (b) assignations
for the benefit of credi tors (c) grants of Letters of Admim.strat:on
(@) - grants of probate (e} injunctions affecting land and releases
of much injunction (f) memorials of pending Buits affecting lands
(g) arders of Court appointing a trustee or trustee's or an o'F'i’:.c:Lal
receiver (h) powers of attcu:-ney (1) ﬂischa.rge granted in tems of
Section 91 M (3) Gazette notice pmclammv the name of the lawf‘ul

. Successor 1o an lereditary title, (k) olaim by or on beha.l-f' of the
heir or widow for tax or town allotment (1) notiication o default
(m) sub-lemse (n) agreement, bond or other doument in any way regulating
the tems of the mortgage transact:.on.
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'.FﬁBM"QF?HLEASEQ'”

THIb DEED 0“ LLASE made the .a.oa-.-unoa-- day Of o--onol-co.'o )

19 veuen A o
BE‘.PWPFN ‘...'.‘..I'..'.I!U.i.l!‘..“l;‘. Of ‘.‘I...l...‘...l"'Ill.ll-.l

'.:(here_nafter called the lessor) of the one part

LND ..........,................... of Cesviaiseeeireanarnrereni
(Bereinafter called the lesses) of the other part '
WITNESSETH that in consmderatlon of the payment of the yearly
rent that is recorded in this Deed and the ﬁerformance of the -
covenants in thls Deed by‘the Lessee, ‘his helrs End” representa—
-tlves, the Lesser leases for himself and his successors tb the
LESsee, his helrs, and repreeentatlves a11 that‘piece of 1ard

.;a,--igoo----.c-.o-.-o-nll.!-to.idl.'.’l'llo-'-l-o--bb-ooqiodc

in accordance w1th the Land Act.  And the. Lessee, his heirs,

‘and repreSEHtatives, shall hold the piece of land deséribed in
this Deed £rom the: we.rvverees ‘day of the MOMEh OF sevveveessss
in the year of Qur Lord one thousand nine hundred and yuvenrees
‘ untll the seesierass. day of the month of ... ..................
" in the year of Our Lord one trousand nlne hundred and cevssvuis

And the lessee covenants for himself, his heirs, and representa—_

tives, that he will pay the sum of ,..cecesee in legal currency

on té the Lessor or his successors because of this Lease, ..

ind will make the first payment of the same on the execution
of this Deed, And the Lessee for himself; his heirs, and
: representatlves, hereby covenants that he will comply .with the
regulations made by the Kinc and -the Legislatxve Asgembly and
Government: such as the laws relatlve to weeding the frontage
and making the roads, and all municipal laws and ordinances
which shell be made by the K:LnD and the Leglsla*lve Assembly
end the Gorernment, And the Lessee further covenants for
himself, his heirs and renresentatwe that he will not grant
a sub-lease of, or transfer thlc lzase w1thout the consent of

Fabinet beforﬂhend obtalned

L



Lo

3

But it shall be lawful for the Lessee, his heirs or those

that rehresent him to remove all houses and 1mrﬂovements _
which may have been bullt on the said 1and And- it is hereby '
agreed by these’ preqent- if at the explratlon of twenty-one
(21} days from the day the rent bocomess due by the Lessee,

his heirs 3, or his renresentatlvee, to the Lessor or his

successors because of this Lease,. s is recorded in this -

-Deed, the rent hereby reserved cor any part of it should remein

unpaid, it shall be lawful for the Leesor or his. succeSSors to
take nossession of all or Darts ‘of the 1lands herein 1eéséd'by

}thls Deed, or to sell bv auction” tne houses or hmise or anythlnn

which may be on this land, ‘to the ‘agount of rent owing by
the Leseee, his heirs or representatlves, bncause 6f the -rent
of his land or to tﬂke 01v1] proceedings in'a court of
comnatent jurisdiction of the Kinvdom for the reccvery of the

said rent..

IN. ITJ“DS WBERAO? the partles have set their hende the dly
apd year 1’J.J:‘"S'l: above wr1t+pn..” ' ' : .

SIGNRD by the said _' . )

-a-..--.-aoccoo---c--..-.-.n--)

as Lessor in tbe nresence af: Y S :

SIGNED by the said Ty
-.----;..,--'-.--.----.----.o;o)

as Lessee in the preseace of: )} . y #

Register&d the..'..flll d;::? Of ..'.'1;-.’.0...‘..'.‘.0.‘..19 ‘# s wa

Register of Leased, _ : S
Bock: . Folio:

LI I I LI LI T L T T O R,

Minister of Londs

1
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